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Confidential: These updates are confidential and are intended merely to be cautionary and alert members to developments in 
areas of relevance to Chambers practice and to regulatory issues. As sole practitioners you are responsible for yourselves. 
However, both the BSB, the Bar Council and the ICO (to name a few) are placing an increasing burden on Chambers to monitor 
its members to check that regulatory requirements are met.  

1. Returning Instructions, the CBA ballot and the Code of Conduct 

(i) Do not use the words “strike” or “collective” action. They are inappropriate. We are self-employed 
and by definition cannot collectively go ‘on strike’ to achieve higher fees, which would anyway 
arguably amount to forming a prohibited cartel. 

(ii) This is not pedantry looked at from an ethical standpoint. If you are thinking of withdrawing from a 
case for any reason during a period when a large number of barristers have each taken individual 
decisions not to accept returns in publicly funded criminal work, then you need to factor into your 
decision the consideration that this may leave a lay client unrepresented. If withdrawal is 
mandatory, then obviously, those considerations are irrelevant.  Where it is not mandatory, you 
must consider: 

a.  guidance to rC26 in the current Code of Conduct, version 4.6: 

gC83:  “In deciding whether to cease to act and to return existing instructions in accordance 
with Rule rC26, you should, where possible and subject to your overriding duty to the court, 
ensure that the client is not adversely affected because there is not enough time to engage 
other adequate legal assistance.” 

b. If you have not already done so, please remind yourselves of the latest guidelines from the 
Bar Council: Returning Instructions in Criminal Cases (7 Feb 22). It is based on the recent CA 
judgement in Daniels [2021] EWCA Crim 44.  The section on withdrawal because of a 
perceived change in instructions is very helpful with useful illustrations of situations pointing 
to withdrawal and those pointing to remaining.  

(iii) In practical terms this also means that you must make every possible effort to cover all your own 
cases during any period where it is likely that there could be difficulties in getting cover. 

(iv) No guidance can cover every situation and if you have any particular difficulties or concerns, please 
consult David Etherington.  

2. Criminal Practice Updates 

• Youth Defendants in the Crown Court: Bench Book: Judicial College: update 20 Mar 22. 

• Technology Rules? The advent of new technology in the criminal Justice system: HL Justice & Home 
Affairs C’tee Report: 30 Mar 22: calls for mandatory register of police/cj algorithms. 

• Embargoed judgements: a lawyer who communicates about a draft embargoed judgement with other 
members of his own practice not involved in the case is in breach of the embargo: Public Institution 
for Social Security v Banque Pictet & Cie SA. [2022] EWCA Civ 368. Any breach of an embargo must be 

 

https://www.barcouncilethics.co.uk/wp-content/uploads/2022/02/Returning-instructions-in-criminal-cases-February-2022.pdf
https://www.bailii.org/ew/cases/EWCA/Crim/2021/44.pdf
https://www.judiciary.uk/wp-content/uploads/2022/03/Youth-Defendants-in-the-Crown-Court-March-2022.pdf
https://publications.parliament.uk/pa/ld5802/ldselect/ldjusthom/180/180.pdf
https://www.bailii.org/ew/cases/EWCA/Civ/2022/368.pdf
https://www.bailii.org/ew/cases/EWCA/Civ/2022/368.pdf
http://www.redlionchambers.co.uk/
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reported or self-reported as soon as it is identified. [NB. A WhatsApp message was also inadvertently 
sent to wrong parties, although the misdirection was corrected it as soon as the error was spotted.] 

 
• 12th Amendment to the Criminal Practice Directions: 23 Mar 22 -  further guidance on the 

requirements of s28 YJCEA 1999 hearings.(i)  Key changes; (ii) Amendment 12; (iii) Consolidated 
Criminal Practice Directions. 

3. Counsel and Remote Hearings 

• Court Dress Reminder: the same standards of dress are required for remote hearings as if in court 
(unless specifically excused). 

4. Sentencing 

• Trendell: [2022] EWCA Crim 267: how to treat time spent on remand when making a minimum term 
order on a discretionary life sentence. 

• Miscellaneous amendments: Response to Consultations:  Sentencing Council: 11 Mar 22. 

• Perverting the Course of Justice and Witness Intimidation guidelines Consultation: Sentencing 
Council: 30 Mar 22 (closes 22 Jun 22). 

5. Costs and Billing 

• Crown Court Fees Guidance updated re new approach to ineffective trial fees & minor changes to §§ 
2.17, 2.17A, 3.20, 3.20A and Appendix E: 13 Mar 22: Legal Aid Agency 

6. SEC Recorder Application Online Training Seminar 

• 12 April 22  please email the administrator  
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https://www.judiciary.uk/wp-content/uploads/2022/03/CrimPD-Amendment-12-Key-Changes.pdf
https://www.judiciary.uk/wp-content/uploads/2022/03/Amendment-No-12.pdf
https://www.judiciary.uk/wp-content/uploads/2022/03/CrimPD-12-CONSOLIDATED-March-2022.pdf
https://www.judiciary.uk/wp-content/uploads/2022/03/CrimPD-12-CONSOLIDATED-March-2022.pdf
https://www.barcouncilethics.co.uk/wp-content/uploads/2017/10/Bar-Council_Guide-on-Court-Dress_July-2020-2.pdf
https://www.judiciary.uk/wp-content/uploads/2022/03/R.-v-Trendell-Gavin-2022-EWCA-Crim-267.pdf
https://www.sentencingcouncil.org.uk/wp-content/uploads/Miscellaneous-Amendments-Consultation-Response.pdf
https://consult.justice.gov.uk/sentencing-council/perverting-the-course-of-justice-and-witness-intim/
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/1059673/CCFG_-_Version_1.13_-_March_22.pdf
mailto:aaron.dolan@southeastcircuit.org.uk?subject=Recorder%20Application%20Training%20-%2012th%20April%20

	Practice Update No. 34
	March 2022
	November 2019

