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Civil way: New Divorce Law latest
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Time to take the 
fight out of family 

separation
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A high hurdle?
Costs capping orders—grounds 
for appeal & high thresholds

Bott & Co
The solicitor’s equitable lien & 
access to justice

A leap forward?
Corporate liability & failure to  
prevent economic crime
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Taylor Rose MW is a top 60 law firm with 
over 30 offices nationwide and we are 
seeking legal professionals that are keen to 
work on a consultancy, fee sharing basis. 

We are seeking likeminded individuals and 
groups of Solicitors, FCILEx or Licensed 
Conveyancers with 4 years PQE+ to join our 
consultant programme. 

We provide lawyers with a unique 
opportunity to thrive as part of our 
consultant arrangement, taking back control 
of their life and earnings in a smart, modern 
and supportive environment. 

You can choose to work from home, one of 
our offices or both! 

 · Earn up to 75% of what you bill; minimum 
earning 70% 

 · Choose your own clients, fees, hours and 
volume of work 

 · Work from home, 100 days access to  
hot-desking facilities 

 · PII cover up to £20 million 

 · Free calls via our app 

 · Free online access to Westlaw and  
Practical Law precedents

 · Access to nationwide offices and meeting rooms 

 · Fully optimised CMS and electronic systems 

 · Access to business development 

 · Dedicated liaison team and technical head for 
ops, legal support and training 

Why choose us?

To find out more, read our brochure or 
arrange a confidential call, please email
consultantrecruitment@taylor-rose.co.uk 
or visit our website 
www.consultant-solicitor.co.uk

“The consultancy 
model has turned 
my career on its 

head. This model of 
working is superb.” 

 
Mark Quinn, 

Consultant Solicitor

Enjoy a career without
limits, earning up to
75% of your billing.
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15% legal aid offer is actually 9%
Chancery Lane finds legal aid funding offer ‘falls short’ under closer inspection

The government’s placatory 
offer of an extra 15% 
funding—meeting the 
minimum recommendation 
of the Independent Review of 
Criminal Legal Aid, led by Sir 
Christopher Bellamy—appears 
to have fallen apart under 
examination.

The Law Society said the 
Justice Secretary’s claim last 
week to have matched Sir 
Christopher’s recommendation 
of at least 15% extra funds for 
criminal legal aid practitioners 
was nothing but ‘spin’. 

Justice secretary Dominic 
Raab told the House of 
Commons on 22 March that 
‘we matched the Bellamy 
recommendations on the 
quantum of investment and on 
the… uplift for fees’.

In fact, the Law Society 
claims, the proposals fall 
substantially short of what 
they first appeared to be. The 
Ministry of Justice (MoJ) 
impact assessment (table 3, 
p12) shows the total increase 
for solicitors is 9% (not 15% as 
promised), a figure confirmed 
during subsequent meetings 
between Law Society and 
ministry officials.

Law Society president I 
Stephanie Boyce said: ‘Now we 
know that, for solicitors, the 
reality is different. We can no 
longer support the government’s 
proposals. The government has 
botched its response.’

Boyce said, unless the 
government changes tack, the 
Law Society no longer believes 
there is a viable economic 

future in criminal legal aid. 
She urged the MoJ to amend its 
proposals immediately to bring 
the funding for solicitors up to 
the full 15%. She suggested this 
could be done by: increasing 
payments for police station and 
magistrates’ court work still 
further; increasing the basic 

fee for Crown Court work; 
and guaranteeing additional 
funding on restructuring the 
Litigators’ Graduated Fee 
Scheme (LGFS).

An MoJ spokesperson 
said: ‘We have accepted Sir 
Christopher’s recommendation 
for an uplift in fees and our 
proposals will deliver an extra 
£135m a year in criminal legal 
aid—the biggest increase in 
a decade. This is alongside 
our ambitious proposals to 
ensure professionals are better 
paid for the work they carry 
out, boosting pay for lawyers 
representing suspects in police 
stations, magistrates’ court and 
youth court by 15% and funding 
the training and accreditation 
of solicitors and solicitor 
advocates.’ 

Boyce: Facing reality

Joined up thinking to improve cybersecurity 

A tool to help law firms assess 
the cybersecurity arrangements 
of the chambers whose 
barristers they instruct has 
been launched by the Bar 
Council and Law Society.

It takes the form of a 
questionnaire with 26 
questions, shorter and more 
tailored than other non-
standardised forms. The 

Law Society and Bar Council 
recommend that chambers 
work with their IT suppliers 
and maintain an up-to-date 
copy of their responses to 
make available to instructing 
solicitors, and that they should 
aim to revise these every 
six months.

Law Society president I 
Stephanie Boyce said: ‘Because 

the Law Society has developed 
this questionnaire in partnership 
with the Bar Council, solicitors 
can be confident that the 
chambers they instruct should 
feel comfortable completing it.’

Mark Fenhalls QC, chair of 
the Bar Council, said: ‘This 
valuable new tool will help 
reassure clients that data is kept 
as secure as possible.’

NEWS IN BRIEF

Help Ukraine 
The Bar Council is gathering 
names of barristers and judges 
who want to sponsor Ukrainian 
lawyers to come to the UK, 
and is hoping to match them 
with Ukrainian colleagues. It is 
also encouraging chambers to 
identify potential projects and 
work opportunities for those 
who have decided to stay in 
Ukraine or who have fled to other 
countries, as well as supporting 
sister organisations closer to the 
front line and fostering dialogue 
between the Young Bar and its 
counterparts in Ukraine. 

Divorce costs
The President of the Family 
Division, Sir Andrew McFarlane, 
has issued guidance on the 
impact of the family court’s 
approach to costs of the Divorce, 
Dissolution and Separation Act 
2020. Sir Andrew said the Act, 
which introduces fault-free 
divorce, dissolution and (judicial) 
separation is ‘a fundamental 
change which will affect the way 
in which the courts deal with 
applications’.  His guidance applies 
to applications issued on or after 
6 April, when the Act comes into 
force. View the guidance at: bit.
ly/3tMcnVB.

For children, not just parents

Family lawyers are calling 
for an overhaul of the process 
for separating parents, which 
affects 280,000 children 
each year.

The Family Solutions 
Group (FSG), comprising 
senior lawyers, judges, 
academics, charities and 
family welfare professionals, 
proposes creating a ‘family 
solutions system’. 

It advocates a less combative 

system, built on the Children 
Act and the legal principles of 
child welfare and co-operative 
parenting, as outlined in 
its report, ‘What About 
Me? Reframing Support for 
Families following Parental 
Separation’.

Parents and children would 
be offered early information 
and support at the start of the 
separation process, so needs 
could be assessed, and the 

right route chosen. 
‘We can no longer ignore 

the mental health risks for 
children and parents by 
framing all family separations 
as legal disputes,’ said FSG 
chair Helen Adam. ‘If the only 
provision on offer is one which 
pits parents against each 
other during a time of already 
heightened emotions, then we 
are simply adding fuel to the 
fire.’ For more, see p6.
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Phone & data seizure unlawful
Home Office breached data protection & human rights laws

The Home Secretary unlawfully 
seized more than 2000 mobile 
phones from asylum seekers 
and extracted vast amounts of 
data, the High Court has held.

The three claimants arrived 
on small boats between April 
and September 2020. They 
were immediately searched 
by immigration officers, had 
their mobile phones seized and 
retained and were ordered to 
provide their PIN under threat 
of criminal penalties. This was 
done as part of a blanket and 
unpublished Home Office policy.

The Home Secretary initially 
denied the policy existed but 
later admitted it did. She argued 
the Immigration Act 2016, s 
48 empowered her to search 
arrivals, seize phones and 

extract data, but later conceded 
the policy was unlawful, and 
informed the court she self-
referred to the Information 
Commissioner’s Office in 
July 2021 for breaching data 
protection law.

Ruling in R (HM) v Home 
Secretary [2022] EWHC 695 
(Admin), Lord Justice Edis and 
Mr Justice Lane held the policy 
was unlawful and breached 
data protection and human 
rights laws (Art 8). They held 
s 48, Immigration Act 2016 
could not be used to carry out 
personal searches, and also 
rejected Home Office arguments 
at trial that the phones had 
been seized under para 25B 
of Sched 2 of the Immigration 
Act 1971 (items that could 

present a danger or assist a 
person to escape). They stopped 
short of ruling further on data 
protection issues since the 
Information Commissioner’s 
Office is now investigating 
the matter. A further hearing 
will now take place to decide 
remedies and consider breaches 
of the Home Secretary’s duty 
of candour.

Daniel Carey, partner, 
Deighton Pierce Glynn, 
representing KH and MA, said: 
‘All of this had real impacts on 
very vulnerable people, who 
lost touch with their families 
and couldn’t get their asylum 
documentation, while the 
phones languished on a shelf for 
many months, many which now 
cannot be returned.’

Witness intimidation guidelines issued

The Sentencing Council 
has proposed its first set of 
guidelines for the offences of 
perverting the course of justice 
and witness intimidation.

Currently, there are no 
guidelines for perverting 
the course of justice and 
only limited guidance in the 
magistrates’ courts for witness 
intimidation. The Council 
decided not to include perjury, 
contempt of court and assisting 
an offender as incidents of 
these are relatively low (only 
five people were sentenced 
for perjury in 2020, 20 for 
contempt and 40 for assisting 
an offender).

It proposed sentences ranging 
from a community order to 
between two and seven years 
of custody for perverting the 
course of justice, depending on 
levels of harm and culpability. 
For witness intimidation, 
it proposed a range from a 
community order up to four 
years in prison.

In 2020, about 400 people 
were sentenced for perverting 
the course of justice. The 

common law offence, which 
is indictable only, currently 
has a maximum penalty of life 
imprisonment. 

About 180 people were 
sentenced in 2020 for witness 
intimidation, under the 
Criminal Justice and Public 
Order Act 1994, an offence 
which includes pressuring 
witnesses to withdraw 
allegations or witness 
statements or not to give 
evidence in court.

Sentencing Council member, 
Mrs Justice Juliet May said: 
‘Perverting the course of justice 
and witness intimidation are 
serious offences that strike at 
the heart of justice: they can 
delay or even derail criminal 
investigations; they can cast 
suspicion on innocent people; 
and victims and witnesses 
can feel too scared to make 
a complaint about a crime 
they have suffered, or have 
witnessed.’

The 12-week Sentencing 
Council consultation, which 
can be found at https://bit.
ly/3tNN31t ends on 22 June.

Overheads

Nine out of ten law firms 
are facing pressure from 
clients to reduce costs 
and use different billing 
arrangements, according to 
a survey of 200 partners by 
litigation funder, Harbour.
Moreover, clients are taking 
nearly twice as long to pay 
bills than the same time 
in 2020, with the average 
rising from 23 to 39 days (51 
days for firms working in 
property, construction and 
environmental law).

Some 40% intend to 
lower overheads in response 
while firms intend to make 
more use of conditional 
fee arrangements and 
litigation finance in the next 
12-18 months.

Ellora MacPherson, 
Chief Investment Officer at 
Harbour, said: ‘This survey 
shows that all but the very 
largest law firms have been 
grappling with downward 
cost pressures, enduring 
in many cases beyond the 
pandemic.’

NEWS IN BRIEF

NLJ: Always civil 
Former District Judge Stephen 
Gold dips into the terrifying tale 
of clinical negligence by four 
separate dentists working from 
the same practice, in this week’s 
‘Civil way’. However, it turns out 
not to have been a deadly quad 
of teeth extractors acting in 
concert but a tactical decision by 
the claimant to sue the practice 
not the individual. Gold mulls the 
possibilities, as well as covering 
a brace of other issues—an 
employment compensation 
hike, tribunal procedure, 
flexible tenancy, standard 
orders, employee protection 
and divorce law. He declares: 
‘Adultery is dead, sort of.’ Go for 
Gold at p15.

NLJ: Failure to prevent?
The invasion of Ukraine and 
subsequent focus on sanctions 
has put the spotlight on illicit 
wealth. Is it time to introduce 
a failure to prevent economic 
crime offence? Support for 
such an offence is mounting, 
say Daniel Martin, partner at 
JMW, and Red Lion Chambers 
barristers Michael Goodwin QC 
and Anita Clifford. Writing in 
this week’s NLJ, the trio look at 
the implications for business 
in all sectors, the consequent 
expansion of the ‘identification 
doctrine’ and why the 
introduction of such an offence 
would need to be matched by 
an increase in resources at the 
Serious Fraud Office. To read the 
article in full please see pp15-16.
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responsibilities for their children, not 
rights over them. This re-framing of family 
separation needs to be echoed across 
society, in schools, in workplaces, in the 
family justice system and the media.

How can this all be paid for? Research 
by the Relationships Foundation shows the 
current lack of government policy around 
family separation is costing the British tax 
payer an estimated £51bn each year, up 
from £37bn in just ten years.

Improving children’s prospects
As yet more children grow up with parents 
in conflict, and more parents suffer from 
hostile separations, we have another 
public health crisis on the horizon. 
Research predicts poor outcomes for these 
children, which stretch into adulthood, 
including mental ill health, relationship 
difficulties, substance abuse, homelessness 
and criminality.  

The message is clear that by taking 
action now to reduce parental conflict, 
our children will have better prospects 
at school, in future employment and 
relationships; and our wider society 
will benefit from costs savings including 
across the education system, the health 
and social care system and the justice 
system—across all of those government 
departments currently not taking 
responsibility for this issue.

As the family law community adjust to 
the new ‘no fault’ divorce regime, it is vital 
we consider this the first step in the wider 
reforms that are needed. Regardless of the 
pace of policy change and the failures and 
challenges of the current system, with each 
new client we meet, we must consider the 
support they need for the journey ahead, 
encourage parents to think about what their 
children need from them and help to re-
frame family separation.  NLJ

following cuts to legal aid. While the court 
system is vital for cases involving domestic 
abuse and child safety issues, it is a blunt 
(and often destructive) instrument for 
most parents. As Sir Andrew McFarlane 
said, the family courts should be the last 
resort and not the first port of call.   

What is needed is a tailored family 
solutions system, according to the FSG. 
It is urging everyone to write to their MP 
and ask which government department is 
responsible for the children of separating 
families. The answer is shocking. The 
needs and rights of these children are 
currently falling between the cracks of 13 
different government departments, none 
of whom will take responsibility.

Yes, the Ministry of Justice recently 
introduced a mediation voucher scheme 
designed to divert parents away from 
the court system and the Department 
for Work & Pensions has a reducing 
parental conflict project and there are 
other examples of initiatives afoot, but 
a better cross-governmental approach 
is needed. Suella Braverman QC, the 
Attorney General, has agreed to convene 
a discussion to encourage improved 
coordination to support separating 
families. We can only hope this positive 
commitment leads to a significant next 
step forward.

The FSG also proposes early intervention 
for separating families so they have 
information and support from the start, 
and can choose the right route for them. 
That might involve an education campaign 
and enhanced attention to separation as a 
welfare and health issue. The FSG wants 
the support to be available to both parents 
and children.

Crucially wider society must also be 
persuaded to change the language used 
around separation—language that impacts 
on the children caught in the middle. 
‘Fighting talk’ of ‘custody battles’ must 
end, particularly since custody does not 
exist under English law—we need to talk 
about the arrangements for children to 
spend time with both their parents. The 
focus needs to be on children’s rights, not 
parents’ perceived rights—parents have 

‘T
here can be no keener revelation 
of a society’s soul than the way 
in which it treats its children.’ 
Nelson Mandela’s words 

were brought to life at a recent event in 
Westminster where the Family Solutions 
Group (FSG)—a multi-disciplinary group 
set up in 2020 to look at how family 
separation impacts on children—urged the 
government to help thousands of children 
whose mental health is put at risk when 
families separate.

The Attorney General, Suella Braverman 
QC, joined Paddy O’Connell from BBC 
Broadcasting House, Sir Andrew McFarlane, 
President of the Family Division, MPs, 
judges, academics, family lawyers and other 
professionals last month to hear the voices 
of children caught in the middle of parental 
conflict, because their parents ‘square up’ 
in acrimonious court battles rather than 
‘sit down’ and seek an amicable solution. 
Child X, for example, said: ‘My mum and 
dad spend so much time hating each other 
they don’t have a lot of time to love me. I 
don’t really talk to anyone about it, and I 
don’t know who I can talk to. I cry when I 
go to bed.’ Child Y said: ‘I don’t want them 
to regret spending so much time fighting. 
I want them to enjoy the time they have 
with us before we grow up.’

We all know there has to be a better 
way to deal with family separation—as 
recognised by the President of the Family 
Division, who has endorsed the FSG’s 
report published in November 2022, 
‘What about me?: Reframing Support for 
Families following Parental Separation’, as 
a ‘blueprint for radical change’. The long-
overdue introduction of ‘no fault’ divorce 
later this month is not enough. We need to 
go further to address the way divorce and 
separation impacts the entire family, not 
just the parents. 

Next steps 
The current system leaves too many 
families with nowhere to turn for help 
other than the family court, which is 
adversarial in nature, and a system 
already in crisis overwhelmed by backlogs 
and families left to represent themselves 

Now is the time for radical change for separating 
families. Lauren Evans trumpets calls for better 
support for the children of separating parents

Our children 
deserve better

Lauren Evans, is a senior associate and 
mediator in the Family & Divorce team at 
Kingsley Napley LLP, who co-sponsored 
the FSG event with FLiP (Family Law in 
Partnership). This article is based on Lauren’s 
blog first published at www.kingsleynapley.
co.uk.

© iStockphoto/Chaz Bharj
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than it is now. There was no requirement for 
pre-action protocols or alternative dispute 
resolution. A litigant could simply issue their 
writ. Notwithstanding the inception of the 
Civil Procedure Rules in 1999 and the court’s 
new attitude to ADR, the law on the solicitor’s 
equitable lien remained settled until 2018 
when the case of Gavin Edmondson came 
before the Supreme Court (at [2018] UKSC 
21, [2018] All ER (D) 63 (Apr)). However, 
the Supreme Court in Gavin Edmondson 
(which came one month after Bott & Co’s 
claim at first instance was dismissed) failed 
to comprehensively set out the test for the 
equitable lien. This was recognised by Lord 
Briggs (who gave the leading judgment in 
Gavin Edmundson and sat on the panel in Bott 
& Co) who observed in the recent judgment:

‘It is remarkable that two cases about the 
same lien have come before this court 
in a mere three-year timeframe, having 
never previously troubled this court or 
its predecessor. Having delivered the 
lead judgment in Gavin Edmondson 
Solicitors Ltd v Haven Insurance Co Ltd 
[2018] 1 WLR 2052 I hope I may be 
forgiven for having thought, during the 
intervening period, that this court had 
dealt sufficiently comprehensively with 
the principles underlying the lien that 
it would not have to be re-visited at this 
level for many years, if ever. I was wrong.’

The Supreme Court’s decision
The Supreme Court recognised that modern 
litigation had significantly developed since 
the Court of Appeal considered the issue 
of the solicitor’s equitable lien in 1917. The 
Supreme Court recognised that: 
a) modern litigation (or dispute resolution) 

encourages parties to seek to resolve 
their disputes without the recourse to 
court proceedings; and 

b) the promotion of access to justice for 
potential claimants with insufficient 
means to pay solicitors upfront meant 
that solicitors require certainty at the 
outset of their instructions that an 
equitable lien will be enforceable even if 
court proceedings are never required.

The majority of the Supreme Court (Lord 
Briggs, Lady Arden and Lord Burrows) 
decided that a solicitor’s equitable lien will 
arise in the following circumstances:
f the solicitor must provide services (within 

the scope of the retainer with its client) in 
relation to the making of a claim (with or 
without legal proceedings);

f the solicitor’s services must significantly 
contribute to the successful recovery of 
money by the client; and

f the opponent must be on notice of the 
solicitor’s contractual entitlement to be 
paid from the proceeds of the claim.

compensation claims. If successful in the 
claim, Bott & Co was entitled to be paid fees 
by the client. The dispute, in short, arose 
when Ryanair adopted a practice of dealing 
directly with passengers who made flight 
delay compensation claims, notwithstanding 
that Ryanair knew the passenger was 
represented by Bott & Co. As a result, Ryanair 
paid out successful claims directly to the 
passenger.  

This meant Bott & Co lost the opportunity 
to deduct its fees from the compensation 
before paying the balance to its client. That 
conduct by Ryanair caused an administrative 
burden for Bott & Co since not every client 
who was paid directly by Ryanair informed 
Bott & Co of the outcome. Of those clients 
that did, not all of them paid the fee which 
they owed to Bott & Co. One can immediately 
sympathise with the strain on resources for 
a firm, having devised (in the words of Lord 
Briggs) ‘an inventive scheme for the recovery 
of flight delay compensation at an affordable 
cost to claimant’, to then pursue thousands of 
clients for payment.

Decision of the lower courts
The High Court and the Court of Appeal both 
decided Bott & Co was not entitled to an 
equitable lien against Ryanair because the 
services it provided fell outside the boundary 
of litigation (for most of its clients, court 
proceedings were not issued by Bott & Co). 
That rationale was based upon a 1917 decision 
of the Court of Appeal in Meguerditchian 
v Lightbound [1917] 2 KB 298 which 
determined that a necessary ingredient of 
the solicitor’s equitable lien was the existence 
of court proceedings or arbitration. English 
litigation in 1917 was of course very different 

O
n 16 March 2022, the Supreme 
Court handed down a landmark 
decision in the case of Bott & Co 
Solicitors Limited v Ryanair DAC 

[2022] UKSC 8, [2022] All ER (D) 54 (Mar). 
The judgment has developed the law of a 
solicitor’s equitable lien that has existed for 
more than 200 years and the decision will 
resonate across the legal profession. It is an 
important case for access to justice.  

The solicitor’s equitable lien
In its traditional form, the solicitor’s 
equitable lien entitles a solicitor who acts 
for a client in litigation to recoup their fees 
out of the money recovered by their client. 
However, if the opposing party pays the 
money directly to the client, having been 
made aware of the solicitor’s entitlement 
to be paid its fees, and the client fails to 
pay the solicitor, the court may order the 
opposing party to pay the solicitor those 
fees. Until recently, that right was only 
enforceable when the money was recovered 
by the client following court proceedings or 
arbitration. In these proceedings, Bott & Co 
challenged that outdated rule as no longer 
in keeping with modern litigation.

The background
Bott & Co are solicitors specialising in 
consumer claims conducted on a ‘no win 
no fee’ basis. Bott & Co’s business includes 
handling large volumes of flight delay 

Bott & Co v Ryanair is an important development 
for access to justice, writes Anthony Field

The (new look) solicitor’s 
equitable lien

IN BRIEF
 fConsiders the landmark case on solicitor’s

lien, Bott & Co v Ryanair, including at lower 
courts and Supreme Court, and the reasons 
for the decision.
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Anthony Field, partner, dispute resolution, 
Rosenblatt. Rosenblatt, led by Anthony Field 
and supported by Justin Nimmo and Charlotte 
Woodward, represented Bott & Co Solicitors 
Limited in the case. They instructed Nicholas 
Bacon QC and Ben Smiley of 4 New Square 
who appeared before the Supreme Court

issued and without paying. In that situation, 
the original solicitor can put the new 
solicitor (who if the claim is successful will 
likely handle the proceeds) on notice of its 
entitlement to fees and require the new 
solicitor to discharge those fees from any 
recoveries in the claim. If the client recovers 
any monies before proceedings are issued 
and the new solicitor fails to discharge 
those fees, the equitable lien attaches to 
those proceedings. The new solicitor will 
be on risk of having to personally pay the 
former solicitor’s fees if the former client 
does not pay.

Finally, there was debate during the 
hearing before the Supreme Court as 
to whether the equitable lien should 
be extended beyond solicitors to other 
practitioners who nowadays are permitted 
to provide litigation services. That issue was 
not decided by the Supreme Court but Lord 
Briggs noted that the issue ‘would in all 
probability best be left to legislation’.   NLJ

entitlement to be paid their fees from the 
proceeds of the claim. Practitioners should 
include wording in a letter of claim to put 
a potential defendant on notice as early 
as possible should they wish to rely on the 
equitable lien.

Role of access to justice
One of the key considerations for the 
Supreme Court was the promotion of 
access to justice for litigants who could not 
afford to pay lawyers up front by enabling 
solicitors to act with reasonably security for 
their fees against the fruits of the litigation. 
The equitable lien applies equally to the 
‘high volume, low value’ work carried out 
by Bott & Co as it does to high value claims 
whether conducted by solicitors under 
conditional fee agreement, damages-based 
agreement or straightforward retainers. 
The key principle is that if the solicitor is 
taking on work with a view to getting paid 
from the client’s recoveries, the equitable 
lien may be applicable.  

Impact on costs recovery
The principle can be taken further. Take, for 
example, a situation where the solicitor is 
acting for a client pursuant to a conditional 
fee agreement and the client changes to 
another firm before any proceedings are 

When these conditions are fulfilled, if a 
defendant acts unconscionably by paying 
the client directly (for example to cut the 
solicitor out of the loop), the defendant will 
incur the liability to make an additional 
payment of the solicitor’s fees if the 
solicitor’s own client fails to pay.

As regards the first point of the test, the 
majority removed any ‘boundary’ in the test 
for there to be a dispute. The Supreme Court 
decided it is sufficient that the solicitor’s 
services are provided in relation to the 
making of a claim even if no claim is ever 
commenced or if the claim is conceded by 
the defendant after the very first letter.

As regards the second point of the test, 
the majority decided the instrumentality 
of the solicitor’s work is a low threshold. 
Lord Briggs stated: ‘The work does not have 
to pass any test of skill or sophistication, 
nor need it be the sole or effective cause 
of the client’s recovery. It is no objection 
that the carrying out of the “work” may be 
largely automated, with minimal human 
intervention.’ 

The notice requirement in the third point 
derives from the Court of Appeal in Khans 
Solicitors v Chifuntwe [2013] EWCA Civ 
481, [2013] All ER (D) 103 (May). This is an 
important point for a practitioner who must 
formally put the defendant on notice of their 
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The Appeal
The Amirtharajas successfully appealed to 
the High Court, where Michael Green J held 
that the evidence of possession by Mr Bright 
was equivocal, and that adverse possession 
was therefore not made out. 

The Whites sought permission for a 
second appeal to the Court of Appeal. 
Permission was refused on all grounds, 
except one—that Michael Green J had erred 
in permitting the Amirtharajas to run a new 
point on appeal, which had not been raised 
at trial. This alleged new point was that 
the James brothers had in fact had good 
paper title to the passageway, rather than 
merely the possessory title with which they 
(and in turn, the Amirtharajas, until their 
title had been upgraded in 2019) had been 
registered.

The Court of Appeal dismissed the 
appeal. Nugee LJ, giving the only judgment, 
concluded that even if it had been wrong 
to allow the Amirtharajas to run the point 
on appeal, that did not matter. The reason 
Michael Green J had allowed the appeal 
from HHJ Holmes was that the acts relied 
on as establishing adverse possession had 
been equivocal and as such insufficient 
to prove an intention to possess the 
passageway. That conclusion was not 
dependent on whether the Amirtharajas’ 
new point should have been permitted, nor 
whether the point was well founded.

Learning lessons
Perhaps therefore the most important lesson 
practitioners can and should take from White 
and another v Amirtharaja and another is a 
practical one—that when seeking to appeal 
any given decision, close and careful analysis 
of the judge’s reasoning is crucial, so as to 
ensure that the grounds on which permission 
is sought will, if accepted by the appellate 
court, lead to victory. Nugee LJ pointed out 
that the Whites had been refused permission 
to appeal on the ground that Michael Green J 
had erred in finding that adverse possession 
was not made out, and so even if they had 
succeeded on their appeal regarding the 

the James brothers. The office had first been 
registered at Her Majesty’s Land Registry 
(HMLR) in 1998, with the James brothers 
as registered proprietors: the brothers had 
inherited the office from their father, and 
the registered title to the workshop referred 
to an Assent made in the James brothers’ 
favour by their father’s executors in 1993. 
The workshop and the passageway had first 
been registered at HMLR in 2005, following 
an application by the James brothers for first 
registration: there was no Assent or other 
documentary evidence of title in respect of 
the workshop or passageway, but the James 
brothers had given statutory declarations 
in support of their application, stating that 
they had inherited the property from their 
father, who himself had owned it for 44 
years. Absent any documentary evidence 
of title, the James brothers’ title had been 
registered at HMLR as possessory title only, 
and this was what the Amirtharajas had 
acquired when they purchased in 2017.

At first instance, HHJ Holmes held that 
the first registration of the James brothers 
with possessory title to the passageway in 
2005 had been a mistake, as they were not 
in possession of it. He further found that Mr 
Bright had been in adverse possession of the 
passageway for at least twelve years prior 
to the first registration of the passageway 
in 2005 (under the regime of adverse 
possession applicable to unregistered land), 
and therefore ordered that register be 
rectified by removing the passageway from 
the Amirtharajas’ title and adding it to the 
Whites’ title.

A
s is often the way, White and 
another v Amirtharaja and another 
[2022] EWCA Civ 11, All ER (D) 
35 (Jan) concerned a small area 

of land, but raised interesting questions of 
fact and law. In 2017, the Whites purchased 
Hollis House, and were registered as 
freehold proprietors. In the proceedings, 
they claimed title to a narrow passageway 
leading from the rear garden of Hollis 
House to an access road, relying on alleged 
adverse possession of the passageway by 
their predecessor-in-title, Mr Bright. The 
passageway passed between an office 
(formerly a pair of garages) and a workshop, 
and was included in the registered title to 
the workshop.

The Amirtharajas had themselves 
purchased the office and workshop in 
2017, and been registered as proprietors, 
with the passageway being included in 
their registered title to the workshop. The 
Amirtharajas’ predecessors in title had been 

Jamie Sutherland & Imogen Dodds discuss the recent 
case of White and another v Amirtharaja and another

Adverse Possession: 
The General Theory 
of Relativity (of title)

IN BRIEF
 fNew adverse possession decision from the 

Court of Appeal demonstrates importance of 
relativity of title.

 fThe High Court had been wrong to permit 
the respondent owners to assert on appeal 
that they had inherited ‘paper title’ to the 
disputed passageway from their predecessors.

 fHowever, prior possession without paper 
title would give an owner superior title to a 
squatter, unless and until the statutory period 
and conditions to acquire title by adverse 
possession had been met.
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paper title point, it would not have availed 
them and they would not have acquired title 
to the passageway.

More generally, in the course of 
explaining why the ground of appeal relied 
upon by the Whites did not ultimately affect 
the result, the Court of Appeal examined 
and restated a number of important 
principles of the law of adverse possession 
and relativity of title.

First, Nugee LJ examined what exactly 
property lawyers mean when they use 
the phrase ‘paper title’. While these days 
much land is registered (in which case it is 
the register to which we look to ascertain 
ownership), the passageway at stake in White 
and another v Amirtharaja and another had 
been unregistered. An owner of unregistered 
land who seeks to prove their title (most 
commonly where he is looking to sell their 
land, and so is contractually obliged to show 
a good title) will aim ‘to show an unbroken 
chain of title ending with … themself’, 
per Nugee LJ at [53]. Such a chain would 
comprise documentary evidence of title, 
such as conveyances on sale, legal mortgage, 
or assents. In theory, this might stretch far 
back into the past, but following the Law 
of Property Act 1969, the vendor need 
only show a good root of title (such as a 
conveyance) which is at least 15 years’ old 
to show ‘good title’. Nugee LJ explained that 
that is what he understood by the term ‘paper 
title’, although he accepted that ‘sometimes 
a vendor has a paper title but it is less than 
perfect’, in which case it may be ‘good holding 
title’, namely one which ‘although imperfect 
in some way’, is ‘unlikely to be challenged 
successfully, normally because any adverse 
claims have been barred by lapse of time’. As 
such, in the ‘vast majority of cases’ a person 
with paper title will be the land’s true owner, 
although in principle ‘true ownership’ is not 
synonymous with ‘good title’, as it is possible 
to have the latter and not the former: even if 
a person can show good title through a root 
of title at least 15 years’ old, there may be 

someone else with a superior title stretching 
further back.

Nugee LJ went on to note that generally in 
adverse possession claims, the contest will 
be between the paper title owner and the 
squatter. While we often think of squatters 
acquiring title after the requisite period of 
adverse possession has elapsed (12 years in 
the case of unregistered land, or ten years for 
registered land if the conditions for adverse 
possession in the Land Registration Act 
2002 are also satisfied), the strict position is 
that on the initial taking of possession, the 
squatters immediately acquire a fee simple 
estate in the land by possession, which they 
can enforce against anyone who cannot 
show a superior title. Initially this is subject 
to the paper title owner’s superior right, 
but once the period of adverse possession 
has run, the squatters’ title is good against 
the (former) owner as well (subject to the 
requirements of the Land Registration Act 
2002 for registered land). However, because 
the taking of possession immediately gives 
the squatters ‘good title against all the world 
except someone having a better legal right 
to possession’, the squatters can themselves 
bring claims in tort based on trespass and 
nuisance to the land, and to recover the land 
if they are subsequently dispossessed by 
someone other than the owner (third party 
‘T’)—and they can do this before the period 
of adverse possession has elapsed. 

Two important points follow from this:
(1) if the owners of land (‘O’) has paper 

title, their right will be better than that 
of the squatter, unless and until the 
squatter has barred the owner’s title by 
sufficiently lengthy adverse possession. 

(2) just as the squatters (‘S’) can recover 
possession from third party T, ‘O does 
not need a paper title to have a better 
right to the land than S. All they need 
is to have formerly been in possession 
themselves’.

Once those two points were appreciated, 
it followed that it was ‘neither necessary nor 

sufficient for the Amirtharajas to establish 
that the James brothers had a paper title to 
the passageway’. Even if they had done, the 
James brothers’ paper title could have been 
defeated by 12 years’ adverse possession. 
But in any event, once the James brothers 
had taken possession of the passageway, 
they and their successors (the Amirtharajas) 
‘had a better right to it than’ anyone who 
dispossessed them, unless that person could 
establish 12 years’ adverse possession: and 
the Whites had not shown 12 years’ adverse 
possession by their predecessor Mr Bright. 
This is the principle of relativity of title.

As such, while Nugee LJ accepted the 
Whites’ submissions that Michael Green 
J should not have permitted the paper 
title point to be run on appeal (the well-
established rule being that an appellate 
court generally will not permit the taking of 
a new point if the point would require new 
evidence or if the evidence at trial would 
have been different had the point been run 
below), that did not matter. He also rejected 
the Whites’ suggestion that this error by 
Michael Green J ‘infected’ his conclusion 
on adverse possession. The ‘nature of the 
enquiry’ into whether a squatter’s acts are 
equivocal or not is free-standing, and does 
not depend on ‘whether the identity of the 
paper owner is known or not’. 

It followed that the Whites were not 
entitled to be registered as proprietors of 
the passageway, which was the ‘only real 
substantive dispute between the parties: 
the Whites had no interest in having the 
passageway removed from the workshop 
title if it was not going to be added to their 
own’. In terms of their dispute, they might 
wish to console themselves by remembering 
that everything’s relative—and when to 
questions of title, that is definitely something 
for practitioners to always keep in mind. NLJ

Jamie Sutherland & Imogen Dodds are 
barristers at Falcon Chambers (www.falcon-
chambers.com).
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Regulations, NatWest was fined a record 
£265m by the UK’s financial watchdog for 
failing to monitor and identify nearly £400m 
of money laundering through its branches. 

Moving on from the ‘identification 
doctrine’
An offence of this breadth would mark a 
radical expansion of corporate criminal 
liability. Subject only to a handful of 
exceptions, for a company currently to be 
exposed to criminal liability in the UK those 
identified at the very top must themselves 
engage in the wrongdoing. The so-called 
‘identification doctrine’ can be difficult for a 
prosecuting authority to satisfy in practice, 
particularly where the company is large or 
decision-making may be layered. Sir David 
Green QC, the former Director of the Serious 
Fraud Office (SFO), once commented in 
relation to the evidential hurdles posed by 
the identification doctrine that ‘the email 
trail has a strange habit of drying up at the 
middle management level’. In turn, this can 
make targeting smaller companies more 
attractive to prosecutors even though the 
larger companies may reap far more from 
wrongdoing and their conviction would send 
a far greater deterrent message. For some 
time, there have been calls for reform and 
for more to be done to tackle fraud and other 
forms of economic crime that happen on a 
company’s watch or from which they benefit.  

In recent months, the likelihood of the 
proposal coming to fruition has increased 
despite taking what can best be described 
as a meandering path towards the statute 
books. Announced by David Cameron in 
2016 at the London Corruption Summit, 
support for the proposal has ebbed and 
flowed. It is now more firmly in view. The 
new offence featured in the government’s 
Economic Crime Plan 2019–2022 and, in 
the past 12 months, has received a jolt. 
The Director of the SFO, Lisa Osofsky, has 
consolidated the authority’s support for it, 
describing it as being at the very top of its 
‘wish list’. Last summer the Law Commission 
commenced an arguably long overdue 

charity, to introduce a failure to prevent 
economic crime offence (see the report at: 
bit.ly/3ip0vSX). 

The proposal is nothing new but in recent 
months there has been a noticeable shift 
in the surrounding discourse driven by 
increased public concern about fraud and 
other economic crimes in the UK. High-
profile UK companies such as Carillion and 
Patisserie Valerie have fallen in the wake of 
fraud allegations. The COVID-19 pandemic 
since then has created fresh opportunities 
for criminal activity, in particular the 
Bounce Back Loan scheme that reportedly 
saw record levels of fraud in the order 
of £4.9bn, according to an update by the 
National Audit Office in December 2021,  
pushing further concerns about economic 
crime into the headlines. 

According to a UK Finance (the collective 
voice for the banking and finance industry) 
report, ‘Fraud—the facts 2021’, published 
in March 2021, fraud has risen to the level 
of a national security threat in part due to 
the pandemic. The first half of 2021 saw a 
30% increase in fraud losses compared to 
the same period in 2020 despite the efforts 
of the banking and financial sector (see 
UK Finance’s September report, ‘2021 Half 
year fraud report’). Alongside this, the 
National Crime Agency estimated in 2019 
that money laundering costs the UK more 
than £100bn a year. Amid public concern a 
proposal to make it easier to hold companies 
accountable for a wide range of economic 
crimes is developing significant traction. 

If introduced, the government’s Economic 
Crime Plan would see companies registered 
or operating in the UK exposed to criminal 
prosecution if they did not have adequate 
procedures in place to safeguard against 
economic crime. Potentially, companies of 
all sizes with operations in the UK would 
be affected. The practical effect is that they 
would be required to carefully implement 
tailored procedures to combat fraud, 
money laundering and a whole range of 
other economic crimes. In a recent example 
prosecuted under the Money Laundering 

R
ecent events in Ukraine and growing 
concern, both in government 
and among the general public, 
about illicit wealth in the UK have 

significantly increased the likelihood of 
a new failure to prevent economic crime 
offence being introduced. If this much 
talked about development does happen, 
then the offence poses big implications for 
businesses in all sectors. 

The legislation
The new Economic Crime (Transparency 
and Enforcement) Act received Royal 
Assent in the early hours of 15 March 2022, 
following an unusually rapid passage 
through Parliament. This new Act does 
not contain provisions for a failure to 
prevent offence and focuses instead on the 
introduction of a new register requiring 
anonymous owners of UK property to reveal 
their identity, expanded sanctions liability 
and amendments directed at easing the 
path for authorities to obtain Unexplained 
Wealth Orders against suspected holders of 
illegitimate wealth. Pressure is mounting 
on the government, however, to take more 
action to tackle fraud, corruption and 
money laundering in the UK, suggesting 
the Act may be the precursor for a more 
substantive economic crime package later in 
2022. In a sign of this growing pressure, on 
26 January 2022 the Treasury Committee 
published its Economic Crime report which 
expressed ‘disappointment’ the government 
had yet to reform its approach to corporate 
criminal liability. The Committee’s report 
expressly referenced a call by the Fraud 
Advisory Panel, an influential anti-fraud 

Daniel Martin, Michael Goodwin QC & Anita 
Clifford consider the introduction of a failure 
to prevent economic crime offence

A leap forward in 
corporate liability: 
failure to prevent 
economic crime offence

IN BRIEF
 fLooks at mounting support for the 

introduction of a failure to prevent economic 
crime offence.

 f It would represent a considerable expansion 
on the ‘identification doctrine’.

 fWould the broad scope of the new offence 
be matched by an increase in resources at the 
Serious Fraud Office?
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Mitigating risk 
If the proposal to introduce a failure to 
prevent economic crime offence gains 
traction, commercial organisations of all 
sizes would be wise to consider now the 
procedures they have in place already to 
combat not just bribery and tax evasion 
as currently required, but also money 
laundering and fraud. In this regard it will be 
important to consider the following:

 f How the risk specifically affects your 
company including not just how the 
company can fall victim to fraud but be 
used as a conduit for criminal activity.

 f How is the risk to your company 
impacted by the activities it undertakes and 
places in which it operates? 

 f Risk is not static and there will be need 
for continuing review.  

 f Practical measures in place to mitigate 
risk. 

 f Whether those that act on behalf of 
the company, not just employees, have an 
awareness of the measures put in place and 
have been suitably trained.  

Implementation of major changes is 
unlikely to be required at this juncture but 
it will be important to start considering the 
safeguards that are in place and, where 
possible, fostering a culture of awareness 
around economic crime risk. Expanded 
corporate liability is on the table and 
forewarned is forearmed.

consultation on the reform of corporate 
criminal liability. One of the key issues for 
discussion is whether the UK should broaden 
the corporate failure to prevent model which 
already applies to bribery and tax evasion 
facilitation (see the Law Commission’s June 
2021 discussion paper, ‘Corporate criminal 
liability’).  

The proposal would be a broadening 
rather than something altogether new 
because the first offence of this kind was 
introduced more than a decade ago when 
the Bribery Act 2010 was passed. Section 
7 of the Bribery Act 2010 establishes that 
a commercial organisation, including a 
partnership, will be guilty of a criminal 
offence of failing to prevent bribery where a 
person ‘associated’ with it engages in bribery 
intending to benefit that organisation. The 
single defence is if the organisation had in 
place ‘adequate procedures’ designed to 
prevent such conduct. There is also a striking 
extraterritorial aspect. Any company or 
partnership incorporated or formed in the 
UK or which carries on business in the UK is 
captured. Further, it is irrelevant where the 
conduct amounting to bribery occurred or 
if anyone at the company even knew about 
it. As for definitions, an ‘associated’ person 
will capture far more than an employee. It is 
drafted widely to include agents, subsidiaries 
and any person at all who performs services 
for or on behalf of the organisation. 

The corporate offence of failing to prevent 
tax evasion facilitation, which appears in ss 
45 and 46 of the Criminal Finances Act 2017, 
is based on identical concepts. Additionally, 
just like its bribery equivalent, a company 
that is incorporated or does business in the 
UK can be exposed to criminal liability and 
face an unlimited fine, even if the criminal 
conduct carried out by the ‘associated’ person 
never resulted in a criminal prosecution. 

Looks tough but few prosecutions
Overall, the failure to prevent model has 
the potential to ensnare a company of 
any size but in practice there are very few 
prosecutions. Only one company so far 
has been prosecuted under the failure to 
prevent bribery provision. Skansen, which 
was convicted by a jury in 2018, was a small 
interiors business which by the time of the 
trial had ceased trading. None have yet 
been prosecuted under the equivalent tax 
provision but it was reported in a Commons 
Library Briefing Paper in late 2020 there 
were 13 live investigations. 

All this is not to say the model is toothless. 
The value of offences of this kind instead 
lies in their deterrent effect and ability to 
catalyse cultural change in companies both 
big and small. Centring the offence around 
‘adequate’ or ‘reasonable’ procedures compels 
a company to put in place tailored safeguards 

that are proportionate to the size and nature 
of their business. Use of a ‘boilerplate’ 
policy is unlikely to suffice. Guidance has 
been published by the government on 
what adequate procedures should entail. 
The emphasis is on implementing effective 
policies, controls and procedures that 
involve careful risk assessment mitigation, 
monitoring, compliance and training. What 
will be considered adequate will be different 
for every business. 

The failure to prevent model holds a 
further attraction for prosecuting authorities. 
A failure to have proper procedures in place 
can lead to Deferred Prosecution Agreements 
(DPAs). Since 2016 DPAs negotiated by 
the SFO and approved by the courts, have 
contributed more than £1bn to the public 
purse, according to the Financial Times, 
and resulted in significant profits for the 
taxpayer. Although the prosecution tally 
of trials for related offences may currently 
be dismal, the consequences of failing to 
prevent can be costly for business. 

What to expect
Any future failure to prevent economic crime 
offence can be expected to contain the same 
key features of the bribery and tax evasion 
facilitation provisions. Inevitably, it will 
lead to more DPAs. For the SFO, which has 
recently been criticised for its prosecution 
record, a new offence of this kind would 
provide a significant boost. Aside from more 
DPAs standing to further benefit the public 
purse, it would clear the ‘identification 
doctrine’ from the path of prosecutors and 
enable investigations to commence against 
companies in relation to a full range of 
economic crimes. 

Furthermore, the proposed offence 
is a broad one with the capacity to hold 
companies accountable for not just high-
profile frauds, but any other conduct that 
would fall into the definition of economic 
crime. Money laundering, bribery and 
corruption, market abuse, false accounting 
and breach of financial sanctions would all 
arguably fit the bill. 

Where the line would be drawn remains 
to be seen. There are a host of other offences 
that can also lead to economic benefit 
including some forms of cyber-crime and 
environmental crimes. Precisely what 
should be properly characterised as an 
‘economic crime’ is an open question at 
this point but there is a strong argument 
that the list should be kept short, mindful 
of the compliance burden that companies 
would face. 

Tied to this, whether all companies in the 
UK should be exposed to such a broad offence 
or just those with significant turnover or that 
are regulated, are matters that will need 
to be traversed in due course. An earlier 

iteration of the proposal appearing in the 
Financial Services Bill 2021, for example, 
applied only to FCA-regulated companies. 

If the proposal does advance, the time 
that should be afforded to companies 
to develop and review their procedures 
and ensure they are fit for purpose will 
be a further crucial consideration. Given 
that ‘reasonable procedures’ is the single 
defence, companies need to be afforded 
sufficient time to take advice and reflect on 
what needs to be improved. 

There also looms a larger question about 
whether, if an offence of this breadth is 
introduced, the authorities will possess the 
resources needed to properly investigate 
companies in relation to such a range of 
economic crimes. Although prosecution 
of the ‘associated person’ involved is not 
necessary, for a company to be exposed to 
criminal liability for failure to prevent, the 
authorities do first need good evidence that 
an economic crime has taken place. The 
authorities are proponents of the proposal at 
the moment but whether they actually have 
the means to take advantage of it is another 
matter.  NLJ

Daniel Martin, partner JMW, Michael 
Goodwin QC & Anita Clifford, of Red 
Lion Chambers (www.jmw.co.uk; www.
redlionchambers.co.uk).
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June 2022. It was also common ground 
between the parties that the likely 
damages to be awarded to the respondents 
if they were successful were modest by 
English standards and likely to be very 
substantially lower than their own legal 
costs. The respondents, however, argued 
that their claims were as much about the 
vindication and acknowledgment as it was 
about damages.

The parties had exchanged costs 
budgets. The respondents’ future costs 
were estimated to total £1,513,628, and 
the applicant’s future costs were estimated 
to be £1,750,000. The total costs to 
trial (including pre-budget costs) were 
approximately £5,600,000. The applicant 
made an application for a CCO to restrict 
the respondents’ recoverable costs in the 
event of their success to 10% of what they 
anticipated it to cost to run the matter 
to trial. The consequence of such a CCO 
would be that the respondents would 
be forced to discontinue their claims in 
England, but they could pursue their 
claims in Malawi. 

First instance decision
At first instance, Cavanagh J refused to 
make a CCO because none of the three 
pre-conditions required by a CCO had 
been made out. He held that, although 
the sums which the respondents may 
recover might be modest, they were 
very significant for the respondents. He 
explained the claims were much more 
than money; the respondents wanted to 
show they were telling the truth; they 
wanted to restore their reputations; and 
they wanted to bring the abuses to an 
end. Cavanagh J accepted the claims 
were arguable and there were no grounds 
for striking out the claims. He also held 
a CCO would force the respondents to 

it is not satisfied that the risk in subpara 
(b) can be adequately controlled by case 
management directions and detailed 
assessment of costs.

In considering whether to exercise its 
discretion under the rules, the court will 
consider all the circumstances of the case, 
including whether there is a substantial 
imbalance between the financial position 
of the parties; whether the costs of 
determining the amount of the cap are 
likely to be proportionate to the overall 
costs of the litigation; the stage which the 
proceedings have reached; and the costs 
which have been incurred to date and 
the future costs. Thus, in order to obtain 
a CCO, the rules require the applicant to 
demonstrate a CCO is (i) in the interests 
of justice; (ii) there is a substantial risk 
that, without such an order, costs would 
be disproportionately incurred; and (iii) 
the risk of costs being disproportionately 
incurred cannot be adequately controlled 
by costs budgeting.

PGI Group Limited 
The respondents (the claimants in the 
action) were 31 Malawian women who 
were employed by a Malawian company 
to work in tea and nut plantations in 
Malawi. They alleged they were sexually 
assaulted, harassed and discriminated 
against by male employees of the company. 
It was accepted that the claims had been 
legitimately brought in the UK, and 
the trial had been listed 
to commence in 

T
he Costs Capping Order regime 
(CCO) was introduced as part of 
Sir Rupert Jackson’s reforms on 
civil litigation costs with the aim 

of controlling the amount of future costs 
which a party may recover by way of a court 
order. As Coulson LJ noted in PGI Group 
Limited v Margret Thomas and others [2022] 
EWCA Civ 233, CCOs are rarely sought or 
made, and will only be made ‘in exceptional 
circumstances’ (see CPR PD3F). This article 
considers the Court of Appeal’s decision 
in PGI Group Limited, in which Coulson 
LJ refused permission to appeal the first 
instance decision of Mr Justice Cavanagh 
who refused the applicant’s application 
for a CCO in respect of the respondents’ 
future costs. 

The CCO rules
The CCO regime is governed by section 
III of CPR r3, and r3.19(5) sets out the 
conditions that must be satisfied before a 
CCO is granted. The court may, at any stage 
of proceedings, make a CCO against all or 
any of the parties if: (a) it is in the interests 
of justice to do so; (b) there is a substantial 
risk that without such an order, costs will 
be disproportionately incurred; and (c) 

Masood Ahmed looks at the hurdles to be cleared before 
costs can be capped, with reference to PGI Group Limited

Costs capping orders— 
a high threshold

IN BRIEF
 fCovers PGI Group Limited, a claim brought 

by 31 Malawian women against a UK-owned 
tea and macadamia company for rape, sexual 
assault, harassment and discrimination.

 fLooks at the grounds for appeal, and high 
threshold for costs capping orders.
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discontinue the proceedings which would 
stifle the claim.

The applicant applied for permission 
to appeal Cavanagh J’s decision on 
the grounds he applied the wrong 
proportionality test, he failed properly to 
take account of the costs already incurred 
in his analysis, and that he was wrong to 
hold the costs of prosecuting the claims in 
Malawi was irrelevant to proportionality. 

Court of Appeal decision 
Coulson LJ held the application to appeal 
could not succeed for five general reasons. 
First, although the judge refused to make 
a CCO, he did calculate costs budgets for 
both sides. In exercising his discretion, he 
took into account all the facts and matters 
raised by the parties, and the issue of 
proportionality, which was the entire focus 
of the application, was just one element of 
the judge’s overall evaluation. The judge 
had a wide discretion on issues of costs 
which he was entitled to exercise (see F 
& C Investment Ltd v Barthelemy (No 3) 
[2012] EWCA Civ 843). Second, the judge 
concluded that none of the preconditions 
under r3.19(5) had been met. The three 
grounds of appeal raised by the applicant 
went to the second precondition (whether 
there was a substantial risk that, without 
a CCO, costs would be disproportionately 
incurred). The grounds did not go to either 
the first precondition (that a CCO is not 
in the interest of justice) or the third (that 
the risk of costs being disproportionality 
incurred could be adequately controlled 
by cost budgeting). That was fatal to the 
application because the judge dealt with 
both of those two preconditions, and 
rejected the applicant’s case on each. 
Third, the judge properly considered 
the rules on proportionality. Fourth, 
the judge’s conclusion that it would not 
be proportionate to make the CCO was 
not only well within the ambit of his 
discretion, but was also a conclusion which 

the vast majority of judges would have 
reached. Finally, the applicant had failed 
to demonstrate that it is arguable that 
there are exceptional circumstances which 
justify the making of a CCO. 

Coulson LJ also rejected the applicant’s 
three grounds of appeal. On the first, 
Coulson LJ held the judge had correctly 
concluded that he did not need to decide 
the point regarding the making of a CCO 
for less than the minimum sum required to 
litigate the claims through to completion 
in the High Court. He agreed with the 
respondents that the first ground of appeal 
amounted to no more than a complaint 
that the judge did not reject the point of 
principle even more forcefully than he did. 
Coulson LJ was also in no doubt that one of 
the reasons the judge baulked at the CCO 
was because of the very low figure that 
was being suggested. The costs involved 
required express consideration of a lengthy 
list of factors and in such circumstances 
the judge is ‘not obliged to cast around and 
seek to find another figure, which neither 
party is contending for, and suggest that 
figure instead’.

Turning to the second ground, Coulson 
LJ found the judge expressly noted in his 
judgment that the incurred costs were 
£1.6m but at the hearing of the application 
for a CCO, there was no analysis of that 
figure and no material on which the judge 
could properly conclude that only a part 
of that figure would be recovered on 
assessment. If the applicant wanted the 
judge to reach specific conclusions about 
the costs which had already been incurred, 
the applicant needed to make detailed 
submissions on the amount of those 
incurred costs, and what was unreasonable 
and disproportionate and why. 

Finally, the third ground of appeal 
was dismissed because the judge had 
taken into account the fact there was an 
available alternative forum but there was 
no suggestion that the claim in the UK 

was not properly brought and therefore 
the fact that there was an alternative 
forum was irrelevant. Furthermore, the 
costs of pursuing the claim in Malawi was 
irrelevant to the making of a CCO in the 
UK. If a claim is validly brought in the UK, 
then that brings with it the reasonable 
and proportionate costs of pursuing those 
proceedings in the UK.  

The decision is an important one, 
not least because it demonstrates the 
continuing exceptionality of CCOs. The 
decision illustrates the need for applicants 
seeking a CCO to ensure the necessary 
preconditions under r3.19 are properly 
satisfied, namely that a CCO is in the 
interests of justice; there is a substantial 
risk that, without such an order, costs 
would be disproportionately incurred; and 
the risk of costs being disproportionately 
incurred cannot be adequately controlled 
by costs budgeting. It will be obvious to the 
reader that each of these conditions have a 
high threshold and will, therefore, require 
strong evidence and highly convincing 
arguments before a court is satisfied that a 
CCO should be granted. 

The decision is also interesting for the 
considerable weight which both the High 
Court and the Court of Appeal placed on 
the non-monetary aspects of the case; 
Cavanagh J referred to this as ‘personal 
vindication’ which was as important as 
monetary compensation when considering 
the principle of proportionality under CPR 
r44.4(3)(c). Finally, although the CCO 
regime is a significant cost controlling 
mechanism which continues to form part 
of the CPR, the circumstances in which a 
CCO will be made will be rare.  NLJ

Masood Ahmed, Associate Professor 
University of Leicester, Research Fellow on 
the Vici Affordable Access to Justice project, 
Erasmus Law School, Erasmus University, 
(Netherlands). This article is part of the 
project. 
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to have been used by most other authorities) 
did contain numerous provisions granting 
Croydon the right to bring the tenancy to 
an early end: among them were forfeiture 
provisions—the court will look at substance 
rather than form—predicated on some fault 
on the tenant’s part.

DIVORCE CORNER
Under starter’s orders No turning back 
now. It’s official. Adultery is dead, sort of. 
The new divorce legislation (see Civil way, 
NLJ 18 March 2022, p17) is fully brought 
into force on 6 April 2022 (many suggest 
today would have been more apposite) by 
the Divorce, Dissolution and Separation Act 
2020 (Commencement) Regulations 2022 (SI 
2022/283). Their explanatory note assures 
that no, or no significant, impact on the 
private, voluntary or public sector is foreseen 
as a result of them, which is good to know.

Joint ends Consequential amendments to 
primary and secondary legislation are made 
by regulations (SI 2022/237) which inevitably 
come into force on the same date. More 
substantially, the regulations provide the 
courts with jurisdiction in joint applications, 
on the strength only of habitual residence 
in England and Wales of either party, in 
proceedings in opposite-sex and same-sex 
marriages for divorce and judicial separation 
and in proceedings in civil partnerships for 
dissolution and separation. 

‘DEAR CONSUL’ 
No disappointment for devotees of the 
standard family orders as we get another raft 
of amendments. These are inspired by the 
14 March 2022 presidential guidance on the 
procedures to be followed when a family court 
in England and Wales seeks to invoke consular 
assistance abroad. The guidance schedules 
specimen provisions which principally focus 
on wrongful removal and retention. The 
specimens are reflected in revised orders 
13.20/23. The latter two are intended for 
children in Pakistan.  

ANOTHER LIMB (B) LEG UP 
Limb (b) workers—those who have a more 
casual employment relationship than the limb 
(a) lot—will be the beneficiaries of employers’ 
duties under the Personal Protective at 
Work Regulations 1992 (SI 1992/2966) as 
from 6 April 2022 by dint of amendment 
regulations (SI 2022/8) (see also workers’ 
right to protection from detriment in health 
and safety at ‘Civil way’, 171 NLJ 7936, p13). 
Also, no charge for PPE may be made against 
limb (b). NLJ

claimant is forced to seek disapplication of 
the primary period (and could the claimant 
discontinue anyway?).

The defendants here had succeeded on their 
Pt 19 application before the district judge, 
notwithstanding the claimant’s opposition 
and the dentists being neutral and then on 
the claimant’s first-tier appeal. Now for the 
Court of Appeal to have its say. It ruled that it 
was wrong in principle in any normal claim 
for damages for the court to exercise its Pt 
19 power to join where this was opposed by 
the claimant and that this principle was not 
limited to cases where the claimant would 
potentially be liable for the costs of the new 
defendant. But there could be exceptional 
cases in which joinder would be appropriate: 
for example, in group litigation or within 
the established jurisdiction of cases such as 
Gurtner v Circuit [1968] 2 QB 587 (joinder 
of MIB).  

FOR TRIBUNALITES ONLY
If you do tribunal work, check out the 
Tribunal Procedure (Amendment) Rules 
2022 (SI 2022/312) which come into force 
on 6 April 2022 but do not spend too long on 
the ragbag of changes. Upper tribunal judges 
are empowered when refusing permission 
to appeal to certify the application to be 
totally without merit and thereby precluding 
the right to a review at an oral hearing. And 
the lands chamber may make orders for 
costs in appeals brought under s 18 of the 
Land Compensation Act 1961 (certificates of 
appropriate alternative development). These 
were the provisions that most excited the 
writer. Get his drift?

‘DON’T FORGET BREAK AND 
 FORFEITURE, MUM’
Local authorities which up to 2018 granted 
any of the estimated 30,000 flexible fixed 
term secured tenancies are likely to be out of 
trouble thanks to the Supreme Court’s rulings 
in the hard-read Croydon London Borough 
Council v Kalonga [2022] UKSC 7, [2022] 
All ER (D) 30 (Mar) where it disagreed with 
the decisions below (see ‘Civil way’, 171 NLJ 
7920, p15) in a judgment typed without the 
text being justified contrary to the writer’s PD 
999 of 2021. The landlord could terminate 
and seek a possession order during the fixed 
term on a no-fault ground (such as possession 
required for redevelopment) if there was a 
contractual break clause and the conditions 
for its exercise had been satisfied. For a fault-
based quest for termination and possession, 
a forfeiture clause was needed. The Croydon 
standard tenancy agreement (which is likely 

SACK RATES BEAT NS&I
Praise be to the annual review of employment 
tribunal awards for, apart from doing a favour 
to the aggrieved worker, it gives me something 
to write about. Link that to the annual 
publication of At a Glance and persuade 
Oxford University Press to bring out the 
Judicial College’s personal injury guidelines 
more regularly and I could cease having to 
read any law reports. This time around, we get 
an RPI increase of a stonking 4.9% as against 
last year’s 1.1% where the axe falls (more 
felicitously known as the appropriate date) on 
or after 6 April 2022. The Employment Rights 
(Increase of Limits) Order 2022 (SI 2022/182) 
raises the limit of one week’s pay—used for 
the calculation of the basic and additional 
unfair dismissal awards and redundancy 
payments—from £544 to £571. The unfair 
dismissal compensatory award ceiling 
increases by a handsome £4,385 to £93,878.

IT’S MY CLAIM, I’LL SUE WHO I WANT 
TO
Pawley v Whitecross Dental Care Ltd and 
another [2021] EWCA Civ 1827 involved a 
claim for negligent treatment on the part 
of four different dentists working out of the 
defendants’ practice. The claimant chose to 
bring proceedings not against the dentists 
individually but against the practice on the 
basis that the defendants owed her a non-
delegable duty of care and that they were 
vicariously liable. This is not uncommon in 
such a category of case. It could avoid separate 
expert evidence from each party and there 
is always the possibility that an individual 
dentist may not have professional indemnity 
cover or may not engage with the insurers 
where cover exists. These are the sort of 
considerations that come into play.

And it is not uncommon for the practice to 
apply to join the individual dentists as CPR Pt 
19 defendants in the main proceedings rather 
than bringing them in as Pt 20 defendants. 
That, however, puts the claimant at risk of 
being saddled with an order for costs in favour 
of a party they had not wanted to sue and 
could raise problems over limitation if the 

CIVIL WAY
BY STEPHEN GOLD, NLJ COLUMNIST

IN BRIEF
 fEmployment compensation hike.

 fDentists extracted.

 fTribunal tinkering.

 fFlexible tenancy escape.

 fNew divorce law latest.

 fStandard orders – again!

 fUp the workers.

© RELX (UK) Limited trading as LexisNexis. Not for external distribution or resale

http://www.newlawjournal.co.uk


1 April 2022   |   www.newlawjournal.co.uk16 INSIDE COURT LAW DIGEST

with some reluctance, the conclusion was 
that the present case had become one of 
those exceptional cases where extradition 
would be a disproportionate interference 
with the Art 8 rights of the appellant and, 
more importantly, those of her two-year 
old daughter.

Family proceedings
Re D (children) (leave to apply to 
revoke placement orders); A mother v 
A London Borough and others [2022] 
EWCA Civ 299, [2022] All ER (D) 44 (Mar)

The Court of Appeal, Civil Division, allowed 
the appellant mother’s appeal against the 
decision of the Family Court that refused 
to grant the mother leave under s 24(2)
(a) of the Adoption and Children Act 2002 
to apply to revoke the placement orders 
authorising the local authority to place her 
two children for adoption. The children had 
suffered neglect and emotional harm due to 
the mother’s alcohol abuse. The court held, 
among other things, that (i) in considering 
whether there had been a change of 
circumstances sufficient to open the door 
to the exercise of the discretion to allow the 
mother to apply to revoke the placement 
order, the recorder set the bar too high. The 
recorder failed to carry out a sufficiently 
thorough analysis of the mother’s professed 
change of circumstances; and (ii) when 
considering whether the mother’s prospects 
of success were more than merely fanciful, 
the recorder should have analysed the 
mother’s evidence by reference to the 
doctor’s opinion. Had he done so, he would 
have concluded that the evidence before the 
court, was more indicative of progress than 
of stasis. The court further held that it was 
in the children’s interests to consider again 
the options for their future care.

Medical Treatment
Clarke v Kalecinski and others [2022] 
EWHC 488 (QB), [2022] All ER (D) 32 
(Mar)

The Queen’s Bench Division allowed 
the claim for damages, in relation to the 
personal injury that the claimant had 
sustained as a result of negligent cosmetic 
surgery and post-operative care, against 
the first to third defendants, namely, the 
Polish surgeon who had performed the 
procedures, the Polish clinic at which they 

had taken place and the insurer of that 
clinic. The court held that: (i) while the 
first and second defendants were separate 
entities, they had jointly entered into a 
contract with the claimant which had 
incorporated the representations made 
on the second defendant’s website with 
regards to the first defendant’s General 
Medical Council (GMC) registration; (ii) 
absent any written contact with an express 
choice of law clause, the contract had been 
governed by English law pursuant to art 
6(1) of Regulation (EC) No 593/2008; (iii) 
pursuant to arts 415, 355 and 441(1) of the 
Polish Civil Code, the claimant also had 
a valid claim in negligence; and (iv) the 
standard of care expected had been that of 
a UK and GMC registered surgeon, given 
that the contract had included a term to that 
effect, rather than the local standard of care 
as in cases such as Wilson v Best Travel Ltd 
[1993] 1 All ER 353.

Practice
Rahaman and another v Secretary of 
State for the Home Department [2022] 
EWCA Civ 310, [2022] All ER (D) 43 (Mar)

The Court of Appeal, Civil Division, 
dismissed the appellants’ appeal against 
the decision of the Upper Tribunal (UT) 
that any procedural error made by the 
First-tier Tribunal (FTT) was immaterial 
as the submissions relied upon did not 
demonstrate an historical injustice. The 
appeal concerned an alleged procedural 
irregularity on the part of the (FTT) 
in failing to have regard to written 
submissions and authorities before reaching 
its judgment on an appeal against the 
refusal of an application for leave to remain. 
The court held, among other things, that 
there was no basis upon which the FTT, 
properly directing itself as to the law, could 
find that the circumstances relating to the 
refusal of the earlier application in 2014 
for leave to remain as a Tier 1 entrepreneur 
gave rise to an historical injustice. 
Accordingly, the fact that the written 
submissions were not put before the FTT 
judge was immaterial as they could not have 
led to any different decision. NLJ

Citizenship
R (on the application of O (a minor, by 
her litigation friend AO)) v Secretary 
of State for the Home Department 
and another case [2022] UKSC 3, 
[2022] All ER (D) 06 (Feb)

The Supreme Court dismissed the 
appellants’ appeal from a decision of the 
Court of Appeal, Civil Division which 
had held that the fee charged to children 
applying to be registered as British citizens 
under the British Nationality Act 1981 fixed 
at £1,012 pursuant to the Immigration 
and Nationality (Fees) Regulations 2018 
(the Regulations), SI 2018/330, made 
under the Immigration Act 2014 (IA 2014), 
was lawful. Applying rules of statutory 
interpretation, the court held that IA 2014 
in authorising the Secretary of State to 
set the fees had not imposed any criterion 
of affordability. On the contrary, it had 
expressly empowered the Secretary of State 
to set fees at levels which (i) took account 
of benefits likely to accrue from citizenship 
and (ii) could subsidise the cost of the 
exercise of other functions in connection 
with immigration or nationality, thereby 
moving part at least of the financial burden 
of such functions from the UK taxpayer to 
the applicants.

Extradition
Prisacariu v Judecatoria Suceava, 
Romania [2022] EWHC 538 (Admin), 
[2022] All ER (D) 37 (Mar)

The Administrative Court allowed the 
appellant’s appeal against her extradition 
to Romania to serve a sentence of five 
years and two months’ imprisonment for 
nine offences, namely smuggling hundreds 
of thousands of cigarettes, driving a car 
while disqualified, and crashing the car 
and causing injury to three persons. The 
court held that with regard to the issue 
as to whether the appellant’s extradition 
would be compatible with her rights under 
Art 8 of the European Convention on 
Human Rights, the parties were agreed 
that the court should revisit the balancing 
exercise in the light of the updated 
evidence. The starting point would be 
the factors that weighed with the judge, 
updated as necessary by reference to the 
fresh evidence. Having considered and 
weighed the relevant considerations, 
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Private sector spirit
We must first alter our way of thinking. The 
legal system must be entrepreneurial and 
externalise; not just innovatively expanding 
its markets domestically but also overseas, 
by opening itself up to the global market, 
rather than remaining tied to small island 
mentality. Making it more attractive and 
accessible to global business and disputes 
would concurrently boost legal services’ 
revenues and turn huge profits for Her 
Majesty’s Government. Why can’t a highly 
regulated and stable legal sector make huge 
revenues comparable with those of the 
financial sector if it is delivering more and 
better justice? Why is it wrong to sell justice 
(over and above administrative fees) to 
those overseas that want to use it? Why can’t 
tribunals—HM Courts & Tribunals Service’s 
biggest balance sheet loss—unashamedly 
make profits? After all, the Rubicon was 
crossed some time ago when HMCTS became 
profitable. It can all be achieved in a way 
that protects the sanctity of what makes the 
system great and produce profits to then 
better enable access to justice at home. Those 
that recoil are perhaps Luddites. The means 
justifying the ends aside, there is merit in 
the argument that a self-funding and profit-
making system can better stand on its own 
feet, go the rounds with politics and thereby 
further enshrine and sustain its standards, 
independence, and access to justice.

Progressive and innovative change 
must now be driven by the fallout of Brexit 
and the pandemic. To succeed, we must 
inject private sector entrepreneurial spirit 
across all sectors of Great Britain’s legal 
services. Circumstances demand wholesale 
stakeholder reform through public, legal, and 
private sector collaboration. 

Today, jurisdictional borders are no more 
than government ink on maps, while big 
business plays in ever more unregulated 
and fluid environments. Every day, global 
innovation throws out new ethical and legal 
challenges. Clients are clamouring for ethical 
decision-making on matters beyond the black 
letter of the law on issues of governance, 
transparency, corporate responsibility, 
reputational risks, best practice, ESG 
compliance, human rights, the environment, 
and artificial intelligence. These call for 
ethical counselling more than our trained 
textbook advice approach. Little time is 
devoted to ethics at law school, and even that 
focuses on ethics of the profession rather 
than on ethics facing clients. We need to be 
at the forefront of this—educationally and in 
practice—so we can forge and provide legal 
services for tomorrow’s world. Developing 
appropriate educational and regulatory 
frameworks to promote and boost our 
existing reputation is key: success relies on 
maintaining our global reputation as Great 

our USP, at the forefront of people’s minds 
around the world—is our sense of tolerance, 
fair play and justice. The quintessential and 
most valued aspect of Britishness, still the 
envy of the world, is that we are safe and 
boringly good sports. That is why, when we 
cut its corners, the world is disappointed in 
its justice flagship. Fostering and ensuring 
fairness throughout our culture (politics, 
business, and sports etc) is therefore 
essential to securing UK’s competitiveness, 
and economic future.

This reputational USP can be deployed 
to reassert our place as a world-leading 
economic power. Our best card, staring us 
in the face, is our legal system. It enshrines 
our reputation for fairness and is the envy of 
the world. Yet we take it for granted. It is an 
essential pillar of our society that underpins 
what is most attractive to outsiders about 
coming to, dealing with, and trading with 
the UK. Yet we disparage and ignore our 
legal system—even abuse it. Lawyers are 
demeaned to ‘suits’, ‘sharks’ and ‘ambulance 
chasers’. Noses are turned up at third-party 
litigation funding. Access to justice has been 
eroded; the independence of the judiciary 
attacked. The legislature, judges, and 
lawyers become ever more insular in their 
thinking, resulting in the shrinking of our 
jurisdiction and influence of our laws. This is 
all a mistake. We must reverse this trend in 
order to make legal services the jewel in UK 
Inc’s crown.

B
rexit will test the case as to whether 
we are Little Britain or Great Britain 
on the international stage. Alone, 
without the comfort of the EU, 

exacerbated by the global pandemic, the 
overwhelming necessity for our cultural and 
financial survival lies in our continued ability 
to attract others with Brand GB: to pull 
foreign trade, business, and investment in 
and push the UK out. We are in for the fight of 
our lives; the economic battleground centres 
on us retaining influence, power, knowledge, 
and innovation outside the collective security 
of the EU.

Jewel in the crown
This should cause us to reflect on what is 
our ‘greatness’—our appeal—and then 
maximise how we positively best exploit 
it. We should consider such before blindly 
playing our hand—wildly throwing hope on 
star performers, new trade deals or selling 
the silverware. Our greatness is based on 
our history, culture, and institutions, and 
not just a question of successful services 
and products: pharmaceuticals, London’s 
financial centre, UK tech and gaming. 
Quintessential ‘British greatness’ must be 
re-assessed, identified, and bolstered if we 
are to have any influence as a lone small 
island state in a global arena. Looking back 
with pride to historic glory days can be 
misleading. What has been enduring and 
is still here today? Our ‘greatness’—call it 

The UK should harness the full potential of its legal system 
to put the ‘great’ back in Great Britain, says Jason McCue

Brand GB—Little Britain v 
Great Britain?
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Britain. We must wake up to this new global 
landscape and use our USPs to develop new 
legal markets of expertise to sell at home and 
export abroad.

There is a need for non-organic reform of 
our legal system, laws, and infrastructure. 
Stakeholders must gather and be innovative 
together. Their goal: to make Great Britain 
the number one global hub for legal services 
and increase our market share of the 
global trillion-dollar legal business.  Put 
metaphorically, it should address how to 
encourage international contacts to add that 
glorious GDP-boosting phrase ‘subject to 
the laws and courts of England and Wales’. 
Any private sector analysis will conclude 
that generating more legal business requires 
better access to it and a broader market. Yet, 
our Dickensian system just throws hurdles 
in the way of those using our legal services 
and courts.

Funding the future
At home, legal aid, any way you look at it, is 
a farce which provides inadequate access to 
justice. As demand on public finances grows, 
the burden on the Exchequer will further 
shrink legal aid. Let’s not forget the real legal 
aid gap, which is that between those above its 
threshold and below being millionaires; the 
working and middle classes and SMEs simply 
do not have the liquidity to pay for law and 
justice. This enormous potential market are 
the forgotten victims of inadequate access to 
justice. When a public solution is thwarted—
indeed impossible when competing with the 
important demands of, say, the NHS—then a 
private sector solution must be sought.

The third-party litigation funding market 
has not only been inadequately consulted 
by government, but has been ignored. It 
has not even been welcomed with open 
arms by practitioners. There is an obvious 
opportunity for third-party funders’ focus 
on commercial litigation to be expanded 
through government incentivisation to 
cover non-commercial, everyday, and 
smaller—though no less important—types 
of litigation that otherwise would never be 
afforded justice (including the real legal aid 
gap). Substantive funding could be provided 
in the UK through organising cases in bulk 
into approved—even regulated—third-party 
funds that have government investment 
incentives attached to them. Such bulk 
funds could include a defined proportion of 
non-financial return cases. This would then 
allow pro bono work to focus more on non-
financial return legal matters (where such are 
incapable of attracting a third-party funding 
wrapper) that ordinarily get overlooked. 
Benchmark third-party funding models 
should be rolled out to provide the billions of 
funding needed to meet Great Britain’s access 
to justice demand and fill this forgotten 

untapped market. 
We must attract more litigation to our 

shores. Our laws must be made more 
accessible and adaptable to the global 
community in which we now live. Our system 
must be positioned to move with the needs, 
aspirations, and global community of the 
time. Indeed, why not consider widening our 
court doors to hear more international crimes 
through extensions of universal jurisdiction?

The justice disjunct in the world today is 
that on abuses of the environment, human 
rights, and governance, most victims facing 
such ESG injustices reside in the global 
south. It is a story of global north companies 
running amok in the global south to the 
prejudice of the most disadvantaged in the 
world. Worse still, courts in the south struggle 
with capacity to provide justice. The courts of 
the north place hurdles in the way of southern 
victims seeking access to justice against 
the very global giants that hide behind the 
complexities of our jurisdictions. Great 
Britain should change this; societal wellbeing 
and the climate crisis demands that our 
capable courts tackle the issues as much for 
the specific victims as for the ‘global all’ who 
suffer secondary damage from it. We should 
open our jurisdiction to southern victims—
at least until their local courts can provide 
adequate capacity (profits in the interim 
could be utilised help build capacity in the 
courts of the south). But, if we genuinely 
believe in access to justice, we should go 
further and better facilitate class actions and 
private sector third-party financing. 

A global powerhouse
Trillions of dollars of global business are 
handled through the world’s legal hands. We 
are world leaders, but we do not properly 
monetise it and refuse to think of it in terms 
of a business. 

We must change this and start to visualise 
ourselves—before adapting ourselves—as 
having a new role as the arbiter of world 
disputes and the validators, monitors and 
guarantors of legal issues. If we can attract 
the world’s most influential and important 
legal issues—whether on issues of genocide, 
environment, or business—we not only 
foster our influence and knowledge, but 
also validate and perpetuate our greatness. 
Moreover, such scale provides space for 
government and private sector funding of 
legal matters which may not have a monetary 
return, but where it is socially necessary 
to invest. We have the potential—but need 
to develop the aspiration—to become the 
hub and vault for securing the world’s most 
precious legal issues. 

We can readily adapt to enable us to be 
Big Britain on such an international stage. 
Our legal system and infrastructure are the 
envy of the world; yet they are not perfect, 

nor ready for the task ahead. Investing in 
infrastructure and people only makes sense 
within a market which has new increased 
demand, and which thinks and acts more 
like the entrepreneurial private sector (rather 
than a crusty burdensome public sector). It 
would not be without precedent, wrong nor 
unattractive for our court system to charge 
an appropriate commercial percentage 
based on the underlying transaction value or 
damages awarded. A commercial toll—and a 
corresponding commercial approach—could 
self-fund the Exchequer’s justice budget, 
better enable access to justice, and enable 
legal aid to focus on all the worthy people and 
cases that have a legal emergency beyond 
financial return. It could become the pride of 
the next Aneurin Bevan; enshrine the UK legal 
system in our cultural heritage on a par with 
the NHS and become a GDP powerhouse.

By realising that British justice is as valuable 
as oil, a trade deal, or the NHS, we can justify 
developing it for the times and making it 
more attractive to the modern global world. 
This is a pragmatic and cost-effective way of 
attracting influence and business to empower 
our economy and provide soft power 
influence. The continued high reputation 
of the legal system is key; professional 
standards and regulation are paramount. The 
latter must drive reputation but not inhibit 
innovation.

Judgment is not yet cast on the case of Little 
Britain v Great Britain. There is still time 
to get our act in order before the jury goes 
out, after which, only their verdict will be 
left to tell if we are indeed Great Britain any 
longer. NLJ

Jason McCue is the Senior Partner at 
McCue Jury & Partners (www.mccue-law.
com) and co-founder of Augusta-Greenlit 
partnership. Augusta is a Platinum sponsor of 
the Commercial Litigators Forum Directory 
(https://commerciallitigatorsforum.com/)

The CLF Litigation 
Directory
 
The CLF Litigation Directory is kept up-to-
date by a number leading law firms and 
used by their associates, partners and 
PSLs when selecting service providers. It 
is the only directory operated in this way 
and is comprehensive with all principal 
service providers included. Service 
providers that donate to the National 
Pro Bono Centre receive an enhanced 
listing and other benefits. Search the CLF 
Directory of Service Providers at www.
commerciallitigatorsforum.com/directory.
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Are you a lawyer looking for a change of directi on in your career? The Crown Prosecuti on 
Service (CPS) are looking for Crown Prosecutors and Senior Crown Prosecutors to join our 
dynamic workforce across England and Wales. 

At the CPS, we are responsible for delivering justi ce through the independent and eff ecti ve 
prosecuti on of crime. As the principal prosecuti ng authority across England and Wales 
the nature and diversity of cases we advise on and prosecute means our work is oft en 
emoti onally challenging and complex. As such we employ over 6,000 individuals who think 
objecti vely, act professionally, show the upmost respect for others and conti nually strive for 
excellence. 

As a Prosecutor at the CPS you will be responsible for delivering justi ce through the 
independent and eff ecti ve prosecuti on of crime. We are looking for lawyers who want to 
make a real diff erence and provide justi ce for victi ms and witnesses. From fraud and fi rearms 
to public order and corporate manslaughter – the CPS works on all kinds of cases. 

Your role as a Prosecutor means you will be making the fair – someti mes unpopular – 
decisions that bett er society and make a diff erence in people’s lives. Your role is at the 
centre of delivering justi ce and your work will include tasks such as advising investi gati ons, 
preparing for prosecuti ons and presenti ng a wide range of cases at magistrates’ court. 

Delivering justi ce is a complex pursuit with work that is someti mes emoti onally challenging, 
we want to ensure our prosecutors can thrive at work and home and off er a range of support 
to achieve a balance. This includes fl exibility of working hours, fl exibility to support caring 
responsibiliti es and a family friendly approach to work. We also off er a range of benefi ts 
including civil service pension scheme, childcare vouchers, access to employee savings 
including high street retailer off ers and discounts and 25 days leave, rising to 30 days aft er 5 
years’ service.

If you are committ ed to public service and are looking for a role at the very forefront of 
delivering justi ce, fi nd out more and apply today at htt ps://www.cps.gov.uk/careers-cps.

Crown Prosecutor
Senior Crown Prosecutor

Find your purpose
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with an entrepreneurial mindset looking 
to achieve more out of their career at an 
earlier stage than ever before. Equipped 
with heaps of ambition, a wider range of 
commercial business skills and savviness 
when it comes to the new digital world, 
we have a new generation of lawyers 
upping the ante.

Culture is everything
As the younger generation makes its way up 
the career ladder, culture is becoming even 
more central to recruitment. Candidates 
are looking at the ‘employer brand’, 
whether that’s benefits (and I don’t just 
mean holidays and a Christmas party) or 
culture. Lawyers want to join organisations 
that align with their values and ethics, and 
care about the same causes as them. 

It’s vital that law firms put culture at the 
forefront of the business in order to attract 
the right people. And there’s an additional 
challenge for firms which are expanding 
internationally, such as gunnercooke. 
Being able to replicate culture across new 
jurisdictions is difficult, and it all starts 
with the recruitment of your team. Having 
the right people at the inception of these 
new offices and having a clear recruitment 
strategy that can be adapted throughout 
each region is essential in appointing the 
right talent and ensuring the culture of a 
firm remains unified. NLJ

A more diverse talent pool
The legal sector has already made leaps 
and bounds when it comes to diversity, but 
there’s still a long way to go. Initiatives to 
help broaden access to the legal profession, 
such as the changes to qualification via the 
SQE, are really important.

“ Candidates are 
looking at the 
‘employer brand’, 
whether that’s 
benefits or culture”

At the other end of the spectrum, it’s a 
breath of fresh air to see senior lawyers 
making career moves, even at later stages 
in their journey. Whether it’s joining a new 
firm, changing industries entirely, setting 
up a consultancy, or joining a fee share 
firm like ours, people are recognising the 
benefits of a different way of working. 
There is no longer the hesitancy of ten 
years ago, where employees remained in a 
business until retirement. One of the good 
things to come out of the pandemic, is 
an acceleration of the changing mindsets 
when it comes to taking control.

A striking change in professional 
services recruitment is the impressive 
quality of talent. We are seeing candidates 

I
t’s been a challenging two years for the 
recruitment industry, across all sectors. But 
we are starting to see more confidence in 
the legal market and signs that the volume 

of opportunities is as buoyant as ever. We’ve 
made it through multiple lockdowns, and it 
looks like the end might really be in sight. In 
particular, fee share firms appeared to have 
bucked the trend over the last two years, 
with many growing at a rapid rate.

Competition for top talent
Now that firms are picking up their 
recruitment again, there’s a lot of latent 
demand for legal talent. Now that the 
market is opening up again, it’s undoubtably 
candidate scarce. Candidates know this so 
they have become clearer and more specific 
in what they want from their workplace 
and career. 

This means businesses need to step 
up their game to compete for the top 
talent. Interestingly, it seems that 
traditional businesses are struggling 
more than alternative models, most likely 
because the pandemic has heightened 
the importance of flexible working. 
From speaking to candidates in the 
market, it’s clear there’s an appetite for 
something new. 

Chris Ball reports on the top market trends in legal recruitment

Has recruitment 
got its mojo back?

Chris Ball is head of recruitment at 
gunnercooke LLP (www.gunnercooke.com).

IN BRIEF
 fThe volume of legal opportunities is as 

buoyant as ever.

 fA new generation of digital savvy lawyers is 
upping the ante.
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The Civil Court Practice (‘The Green Book’) is widely acknowledged as the indispensable court 
reference work for all civil practitioners and the judiciary. We are currently recruiting a successor to 
Peter Thompson QC and Louise di Mambro, who retired from their roles of General Editors.

Becoming General Editor is a rewarding and fulfilling experience, providing you with the opportunity to 
make a major contribution to this high-profile publication, whilst promoting the area of practice that you 
are passionate about and enhancing your recognition as a leading figure within the civil law community.

The General Editor is responsible for:

• Advising upon the content and development of the Practice.
• Allocating responsibility for material among the contributors.
• Liaising with the contributors in order to ensure the submission of all contributions in accordance 

with the agreed timetable.
• Reading and editing contributors’ material.
• Drafting an annual Introduction for publication in the Practice.
• Advising as to the suitability of potential future contributors to the Practice.
• Maintaining the standing and profile of the Practice.

We are looking for the following skills and attributes in the successful applicant:

• A strong vision for the future direction of the Practice.
• A sound working knowledge of, and good standing within, the civil law community, 

preferably as a practitioner, judge, or academic.
• An active presence in the civil law community with a strong network of contacts.

Previous experience of writing for, and preferably editing, publications and familiarity with the 
editorial standards of practitioner publications.

• Strong organisational skills and the ability to meet deadlines.
• Excellent communication skills and an ability to cultivate positive working relationships with 

both LexisNexis staff and members of the external contributor team.

To apply, please forward a letter of interest by email to: matthias.mueller@lexisnexis.co.uk 
by 29th April 2022.

RELX (UK) Limited, trading as LexisNexis®. Registered office 1-3 Strand London WC2N 5JR. Registered in England number 2746621. VAT Registered No. GB 730 8595 20. LexisNexis and the 
Knowledge Burst logo are registered trademarks of RELX Inc. © 2022 LexisNexis SA-0322-023. The information in this document is current as of March 2022 and is subject to change without notice.

Become the new General 
Editor of The Civil Court 
Practice, the indispensable 
authority on civil procedure
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Workshops involving the texts themselves 
will inevitably vary according to the text 
and issues that can be identified from it. 
Some will involve discussions about wide 
topics; in others, the student may be asked 
to concentrate on the text in some detail. 
In To Kill a Mockingbird, for example, after 
spending some time on the major themes 
of the text, the focus will turn to the trial 
scene, both as a dramatic device and as a 
piece of courtroom practice. After reading 
it and working through the mechanics of 
examination-in-chief and cross-examination, 
students may be asked to analyse the lawyers’ 
handling of their respective witnesses and 
compare Atticus’ closing speech with those of 
some real criminal advocates.

Writing like a lawyer 
Law students often struggle with the idea of 
writing ‘like a lawyer’. In an attempt to make 
themselves sound ‘learned’, they will often 
either use meaningless Latin phrases and 
pompous-sounding expressions, or try to 
remove any trace of individual style from their 
work. In a legal literature course, therefore, 
students are required to think about how 
language is used to persuade the reader and to 
edit their work carefully.

It is also possible to build some oral 
advocacy into such a course by encouraging 
students to participate in a moot. Many of the 
texts lend themselves to this: Shakespeare’s 
The Merchant of Venice is an interesting 
possibility. Not surprisingly, Shakespeare’s 
plays are already used as the subject matter 
for moots in the US and Canada.

Conclusion 
Several academics have already stressed 
the educative potential of law and literature 
studies. Apart from being ‘user-friendly’, 
such courses provide huge opportunities for 
teaching by analogy and example. Learning 
about the law in this way gives students 
new insights into the nature of law, how it 
functions and its role within society. Above 
all, such courses enable students to improve 
their abilities to analyse and communicate 
effectively within a legal discipline. This is to 
be welcomed at all levels. NLJ

between justice and procedure. This is echoed 
again in The Colour of Law and in Susan 
Glaspell’s short story A Jury of Her Peers, where 
the legal system is rejected and justice taken 
back into the hands of the female members 
of the community. There is also F Tennyson 
Jesse’s novel, A Pin to See the Peepshow, in 
which the snobbery and narrow-mindedness 
of the participants in the legal process 
condemn an innocent woman to death.

Needless to say, the jury system is famously 
explored in Harper Lee’s To Kill a Mockingbird, 
through the eyes of Atticus Finch and his 
children, Scout and Jem. The lynch mob 
baying for Tom Robinson’s blood are the same 
men charged by the law to decide his fate a 
part of a jury. Prejudice and the jury system 
is a recurring theme of the literature, and 
students reading To Kill a Mockingbird and 
then The Colour of Law are quick to identify 
that, in this respect, little had changed in the 
years between both novels.

Aims 
Literature workshops are aimed to encourage 
students to think about some of the key tools 
of the lawyer’s trade. Advocacy, whether 
verbal or written, is a vital skill for the lawyer. 
The student must be able to construct an 
argument, present it, and defend it when 
necessary. Communication is also a key skill—
words are the lawyer’s bread and butter. It is 
interesting to look at the opening passage of 
Bleak House with its creeping fog and move on 
to an extract from Lord Denning’s dissenting 
judgment in Miller v Jackson [1977] 3 All ER 
338, which begins, in true Denning style:

‘In summertime village cricket is the delight 
of everyone. Nearly every village has its 
own cricket field where the young men play 
and the old men watch.’

We think about the kinds of writing, the 
words used and why they are used, the 
metaphors and the effect on the reader. 
Invariably, Dickens is, of course, judged to 
be the most literary of the two, but Denning 
offers us a glimpse of the law as literature. It 
is, perhaps, not surprising that students often 
comment on the relative ease with which 
they can read and understand a ‘Denning 
judgment’ when compared with some of the 
more convoluted and ‘weightier‘ judgments of 
his counterparts.

P
erhaps not unexpectedly, different 
law teachers have different ideas 
about what ‘law and literature’ means 
in the context of a legal curriculum. 

Broadly speaking, law and literature classes 
fall into three categories: law in literature, 
which considers the fictional representation 
of lawyers and the law; law as literature, 
which looks at judgments and statutes as 
literary works; and legal imagination, which 
looks predominantly at language and style. 
Inevitably, a course on legal literature will 
utilise elements from all three schools of 
thought, while concentrating on perhaps the 
most accessible: law in literature.

Increasingly, academics complain about the 
difficulty that students have with independent 
study. Law teachers are now proficient at 
PowerPoint and appreciate the importance 
of detailed lecture handouts; we feed our 
students digestible bites of law as if they were 
baby birds, rather than encouraging them 
to flap their own intellectual wings. One 
of the joys (and worries) of running a legal 
literature course is that, with this subject, 
spoon-feeding is not an option. The process 
of reading selected texts, thinking about 
them and discussing them in workshops, and 
then writing about them not only develops 
measurable legal skills but also, for some 
students, ‘lights a fire’ that continues long 
after they have obtained their law degree: see 
M Pawlowski and S Greer, ‘Film and Literature 
in the Legal Classroom’, (2009) Law Teacher, 
Vol 43/1, 49-61.

Some selected texts
An obvious theme of any legal literature 
course is the way in which lawyers are 
perceived in popular culture. This is to be 
found in a range of classical and popular 
fiction from Charles Dickens’ Bleak House 
to Mark Gimenez’s The Colour of Law. The 
perception of the lawyer as a grasping, amoral 
money-making machine has changed little 
from Tulkinghorn to Scott Fenney. Against 
this enduring image, students can explore 
what it means to be a good lawyer; through 
Scott Fenney’s transformation from villain to 
hero and, in the portrayal of Atticus Finch in 
To Kill a Mockingbird, as the ultimate defender 
of justice.

Such a course invariably also explores the 
complex machinery of the legal process, and 
prompts students to question the balance 

Mark 

Pawlowski considers the use of literature 
in the law school curriculum

Literature in the 
legal classroom

Mark Pawlowski is a barrister and professor 
emeritus of property law, School of Law, 
University of Greenwich.
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This new edition of Restructuring Law and Practice brings together a coherent and 
comprehensive approach to the complex practice of restructuring in the UK and 
beyond. No other book covers the practical aspects of out of court restructurings or 
looks at the law and practice in a sustained and systematic way. 

What’s new
The third edition is fully updated to cover all recent developments, including the new 
market abuse regime, information and disclosure requirements and credit derivatives. 
There are three new chapters on project financing and commodities restructuring, 
bond restructurings and liability management.
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These new additions provide you with the most
up-to-date information that takes account of the 
constant developments concerning every aspect of 
civil procedures, contract law and civil.

The Civil Court Practice 2022
This title, also known as the Green Book, is the 
essential guide to bringing, defending and appealing 
civil proceedings and it is an indispensable reference 
source in both the High Court and county courts.

The Law of Contract
(Part of the Butterworths Common Law Series)
This Seventh Edition provides a comprehensive
and authoritative treatment of all aspects
of the law of contract. It is both accessible and
detailed, designed specifically to meet the needs of 
practitioners in the field.
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