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Outline

1. Key principles
2. Criticism of the current law
3. Liability examples

4. Potential reform
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Key Principles

Attribution

e Specific statutory corporate offences
e Corporate Manslaughter Act, Bribery Act

e Vicarious liability

e The identification principle

Key case law
e Tesco Supermarkets Ltd v Nattrass [1972] AC 153

e Meridian Global Funds Management Asia Ltd v Securities
Commission [1995] UKPC 5
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Defences

e 'so far as reasonably practicable’
e ‘all reasonable steps’

e ‘due diligence’
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Deferred Prosecution
Agreements

11 DPAs to date, resulting in over £1.5 billion in costs
and fines to the SFO.

But no successful prosecution of individuals at those
companies.
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Criticism/Issues

 |dentification principle means large companies may
escape liability

 Enforcement

« However, FCA criminal proceedings against NatWest
under the Money Laundering Regulations 2017

Failure to comply with regulation 8(1) between 7
November 2013 until 23 June 2016; and regulations
8(3) and 14(1) between 8 November 2012 until 23
June 2076 under MLR 2007 in relation to the accounts
of a UK incorporated customer.
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.....

Modern slavery statements to become more
detailed

e Potential penalties for falsehoods and omissions §




EXAMPLES

Sanctions

« Sanctions and Anti-Money Laundering Act 2018

« Inthe financial year 2020/21, OFSI considered 132
potential financial sanctions breaches.

- Best practice for corporates:

» Cooperation

« Notification

« Appointment of external counsel
* Preservation

« Internal investigation
 Engagement
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Reforms?

Alternatives to the identification principle

e American model of general assumption of vicarious
liability for companies

e Senior managers - lower hanging fruit

e New failure to prevent offences
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Reforms?

Failure to Prevent Offence

Current examples of failure to prevent model:

1) The Bribery Act 2010
2) The Criminal Finances Act 2017

But is this too large a burden?
Enforcement?
Sentencing?
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