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• In DPP v Ziegler [2021] UKSC 23, [2021] 3 W.L.R. 179 , the Supreme 
Court held that demonstrators can have a “lawful excuse” for blocking 
roads, even where they have used “deliberately physical obstructive 
conduct”.

• Following the ruling, the CPS is to review a string of convictions of 
Extinction Rebellion activists for wilfully obstructing a highway.

• A look at the factors relevant to the assessment of whether the 
disruption was proportionate, and how the recent Supreme Court ruling 
sits with the government’s current proposals to increase restrictions on 
protests.



DPP v Ziegler [2021] UKSC 23, [2021] 3 
W.L.R. 179

• Four appellants charged with highway 
obstruction after using ‘lock-on’ devices to 
block an approach road to DSEI Arms Fair in 
2017;

• Acquitted after trial in the magistrates’ court;
• However, the DPP appealed and acquittals 

overturned by the Divisional Court (([2019] 
EWHC 71 (Admin), [2020] Q.B. 253);

• As successfully appealed to the Supreme 
court.



• Majority judgment, handed down on 25 June 2021, allowing the 
appeal.

• Case concerned two matters:

1. What is the test to be applied by an appellate court to an 
assessment of the trial court in respect of a statutory defence of 
lawful excuse when Convention rights are engaged in a criminal 
matter?

2. Is deliberate physically obstructive conduct capable of 
constituting a lawful excuse for the purposes of section 137 of 
the 1980 Act, where the impact of the deliberate obstruction on 
other highway users is more than de minimis (i.e. minimal), and 
prevents them, or is capable of preventing them, from passing 
along the highway?



Q: is deliberately obstructive conduct capable of constituting a lawful 
excuse for the purposes of section 137?

A: protests that are deliberately obstructive are not per se unlawful, 
even where their impact on others is more than ‘de minimis’

• Clear from Strasbourg jurisprudence that intentional 
disruption/obstruction going beyond that which was de minimis did 
not automatically justify interference with rights under Arts 10 & 11

• Must be an assessment of the facts of each individual case

• Set out a non-exhaustive list of relevant factors, taken from case law 
(Strasbourg and domestic)



Relevant factors: 

(a) The extent to which the continuation of the protest would breach 
domestic law, the duration of the protest, the degree to which the 
protesters occupied the land, the extent of the actual interference 
caused to the rights of others, including the property rights of the 
owners, and the rights of members of the public;

(b) The nature of the place where the obstruction occurred 
(difference between residential and commercial areas);

(c) Whether the obstruction was targeted at the object of the protest;
(d) The importance of the precise location to the protesters and their 

right to choose a location and the place, time and modalities of 
assembly;

(e) Prior notification and co-operation with the police, especially if the 
protest was likely to be contentious or to provoke disorder (subject 
to any domestic requirement for prior notification not encroaching 
on the essence of the rights).



Aftermath:

• CPS dropped its opposition to activists’ 
appeals against their convictions for 
obstruction of the highway;

• Acquittals on successful arguments that 
exercising right to protest constituted a 
reasonable excuse



Wider context:

• Current climate of curtailing protest rights – in particular 
Police, Crime, Sentencing and Courts (PCSC) Bill

• JCHR in June this year: the “current rhetoric focuses on the 
inconvenience sometimes caused by protest rather than its 
value to society”

• Including restrictions on “noisy” protests and increased 
penalties for those who breach conditions placed on 
protests

• Clauses allow home secretary to define what constitutes 
“serious disruption” to communities and organisations



“SERIOUS DISRUPTION”?



New statutory offence of ‘public nuisance’:

Committed where a person does/omits to do an act required to do by law, 
causing either:

- serious harm to the public/section or
- obstructs the public/section of in the exercise/enjoyment of a 
right

Where that consequence is intended or the person is reckless as to whether 
their act/omission will have that consequence.

Serious harm = death, personal injury or disease … loss of, or damage to, 
property … serious distress, serious ANNOYANCE, serious INCONVENIENCE, 
or serious loss of amenity …. Risk of any of these things.

It is a defence for a person to prove (standard!?) they had a reasonable 
excuse for the act/omission.

Sentence – summary: max 1 years’ imprisonment; indictment: max 10 
years’ imprisonment



“Rights worth having are unruly things. 
Demonstrations and protests are liable 
to be a nuisance. They are likely to be 

inconvenient and tiresome, at least 
perceived as such by others who are 

out of sympathy with them.”

Tabernacle v Secretary of State for Defence [2009] EWCA Civ 23, per Laws LJ



THANK YOU
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