
J6 Webinar Series

‘When Points Don’t Mean Prizes: Disqualification and 
Driving Offences’ 

27 May 2021

Tom Davies, Barrister

tom.davies@18rlc.co.uk



Overview

• Types of disqualification 
• Obligatory Disqualifications 

• For specific offences – s.34(1) Road Traffic Offenders Act 1988 (‘RTOA 1988’).
• Penalty points (‘totting’) – s. 35 RTOA 1988.

• Discretionary disqualifications
• For specific offences – s.34(2) RTOA 1988
• In relation to any offence – s.163 Sentencing Act 2020
• Where vehicle is used in the commission of another offence – s.164 Sentencing 

Act 2020

• Options for amelioration or redress
• Before the disqualification decision is made i.e. special reasons or mitigating 

circumstances. 
• After the disqualification decision is made i.e. applications to remove 

disqualification. 
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R v Thomas [2020] EWCA Crim 513; [2021] RTR 12 per Judge Jeremy Richardson QC:

”3. Second, during the course of submissions, the judge enquired of counsel for the
prosecution whether he was required to endorse the appellant’s driving licence with penalty
points. Counsel for the prosecution did not know the answer when she was asked for the first
time, and, when the judge asked for the second time, he was given the wrong answer. It is
the duty of counsel to be able to accurately inform the judge of his or her sentencing powers.
We appreciate road traffic laws in relation to some aspects of sentencing are very technical
and arguably Byzantine, but judges must be given accurate information. It is highly
regrettable the judge was not given accurate information in this case. It is not the fault of the
judge that these mistakes occurred”



Obligatory disqualification for specific offences – s.34(1) RTOA 1988 
If convicted of an offence involving obligatory disqualification, the court must order him to be disqualified for 
such period not less than twelve months as the court thinks fit (34(1) RTOA 1988) unless there are special 
reasons. 

‘Offence involving obligatory disqualification’ is defined in s. 97(1) RTOA 1988. 

s.46(1) RTOA 1988; Owen v Imes [1972] RTR 489.

If the court disqualifies, there are no penalty points imposed in respect of the offence (R v Campbell [2009] EWCA 
Crim 2459, [2010] 2 Cr App R (S) 28 (175); R v Burrows [2017] EWCA Crim 278). Nor are there any penalty points 
to be imposed in respect of offences that he is convicted of on the same occasion as that which disqualification is 
ordered (Martin v DPP [2000] RTR 188, Ahmed (Baria) v McLeod [2000] R.T.R. 188. cf. language used in R v Fisher 
[2019] EWCA Crim 1066; R v Thomas [2021] RTR 12)

If the court does not disqualify it must endorse the license and impose penalty points (s.44 and s.28(1), RTOA 
1988; R v Usaceva [2015] EWCA Crim 166). 
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Length of disqualification under s.34(1) – general principles 
Minimum periods but no maximums. 

Should be for a specified period and not for an indefinite one (R v Fowler [1937] 2 All ER 380)

The court should decide on the period of disqualification which is appropriate to the facts of the case (R v Lobley
[1974] RTR 550).

The policy of the Court of Appeal is increasingly to discourage disqualification for life or for very long periods, 
particularly where the offender is young (R v Ward [1971] Crim LR 665). Indeed, disqualification for life has been 
described as ‘wrong in principle’ (R v North [1971] RTR 366). 

R v Needham [2016] EWCA Crim 455 approved dicta of Treacy J (as he then was) in R v Backhouse [2010] EWCA Crim 
1111 at [21] stating that:  “An order of disqualification has the purpose of protecting the public… Disqualification is 
also intended to punish and deter offenders and others. A balance, however, has to be struck and the court should 
not disqualify for a period which is longer than necessary and should bear in mind the effect of a ban on employment 
or employment prospects.”

Disqualification should be no longer than necessary (R v Cully [2005] EWCA Crim 3483).

Credit for guilty plea will not reduce a period of disqualification.
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s.34(1) – calculating the relevant minimum period 
The minimum period of a s.34 disqualification is 12 months. 

There are greater mandatory minimums provided for in s.34 for certain offences or sometimes where D has 
previously been disqualified.

s.34(4) RTOA 1988 - 2 years if:
(a) convicted of manslaughter, causing death or serious injury by dangerous driving or without insurance, or causing 

death by careless driving while under the influence; OR
(b) The defendant has been subject to two or more disqualifications for a period of 56 days or more within the three 

years immediately preceding the commission of the offence. Note – disregard here: interim disqualification; 
disqualification where vehicle used for purpose of crime (Sentencing Act 2020, s.164) (NB: but not s.163 of that 
Act) and; disqualification for stealing or taking a vehicle or going equipped to steal or take the same are to be 
disregarded (s.34(4A) RTOA 1988).

s.34(3) RTOA 1988 – 3 years if:  
(a) causing death by careless driving when under the influence, or driving or attempting to drive while unfit or with 

excess alcohol or controlled drugs, or failure to provide a specimen or allow one to be submitted to a lab test if 
the person was suspected of driving or attempting to drive in the underlying facts (not merely ‘in charge’); AND

(b) Has been convicted of any such offence within the ten years immediately preceding the commission of the 
offence. 
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s.35 penalty points disqualification (‘totting’)

The court must order D to be disqualified for not less than the minimum period if:
(a) D is convicted of a relevant offence; and
(b) That offence means he has more than 12 relevant penalty points (unless there are mitigating

circumstances and the court wishes to exercise its discretion (s.35(1) RTOA 1988).

A ‘relevant offence’ is:
(a) one involving discretionary disqualification (s.34(2)) and obligatory endorsement (see s.96 the RTOA 
1988), or
(b) one involving obligatory disqualification but where no order is made under section 34 of this Act 
(s.35(1A) RTOA 1988).

It does not apply to some construction and use offences if the defendant proves that he did not know, and 
had no reasonable cause to suspect, that the facts of the case were such that the offence would be 
committed (s. 48 RTOA 1988). 
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Which penalty points will the court take into account when ‘totting’?
Where a person is convicted of an offence involving obligatory endorsement, the penalty points to be taken into 
account on that occasion are:
(a) any attributable to the offence(s) convicted of on that occasion; and
(b) any that were on a previous occasion ordered to be endorsed on his driving record, unless the offender has since 
that occasion and before the conviction been disqualified under section 35 of this Act (s.29(1)(a) RTOA 1988).

Matters not taken into account: 
(a) Any offence on that occasion where s.34 disqualification is imposed (see, s.29(1)(a) RTOA 1988).
(b) Penalty points will not be added together where any of the offences in respect of which points were imposed 

was committed more than three years before another (s.29(2) RTOA 1988).

‘On that occasion’ means the date of sentence, not conviction (Brentwood Justices, ex p. Richardson (1992) 95 Cr 
App R 187, DC).

7



s.35(3)(b) RTOA 1988 - the court must take all the offences on that occasion into account in determining the period of the 
disqualification. 

s. 35(2) RTOA 1988 - the minimum period is:
(a) 6 months if no previous disqualification imposed on the offender is to be taken into account, and
(b) 1 year if one previous disqualification is to be taken into account; 
(c)  2 years if more than one previous disqualification is to be taken into account.

A previous disqualification is to be taken into account if:
It was for 56 days or more; and was imposed in the three years preceding the commission of the latest offence for which 
penalty points are to be taken into account under s.29 (s.35(2) RTOA 1988).

A previous disqualification is not to be taken into account if the period of it would have been less than 56 days but for an 
extension period due to the imposition of a custodial sentence (s.35(2A) RTOA 1988). 

‘Disqualification’ does not include interim disqualifications (under s.26 RTOA 1988), disqualifications for use of vehicle in an
offence (Section 164 of the Sentencing Act 2020), or a disqualification imposed for stealing a motor vehicle, taking a 
conveyance without authority, going equipped, or an attempt to commit such an offence (s.35(5) RTOA 1988).

Calculating the period of disqualification for a s.35 disqualification 8



Offences involving discretionary disqualification –
s.34(2) RTOA 1988 

The court may order disqualification, for such period as the court thinks fit, where a person is convicted 
of an offence involving discretionary disqualification, and either fewer than twelve penalty points are to 
be taken into account on that occasion (i.e. they are not a totter) or it is not an offence involving 
obligatory endorsement (s. 34(2) RTOA 1988). 

‘Offence involving discretionary disqualification’ is defined in s.97(2) RTOA 1988. 

Again, the court must either endorse the licence with penalty points, or impose a discretionary 
disqualification for such period as the court thinks fit (s.44(1), Campbell, Burrows, Thomas)

A roundabout question? – Jones v DPP [2001] RTR 8 
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Other discretionary powers to disqualify
The court may disqualify an offender convicted of any offence committed after 1 Jan 1998, whether or not it also deals 
with the offender for the offence in any other way (s.163 Sentencing Act 2020 (formerly s.146, Power of Criminal Courts 
(Sentencing) Act 2000). R v Cully [2005] EWCA Crim 3483; [2006] RTR 32 etc does not apply.

The court may also disqualify where D is convicted on indictment of an offence punishable with 2+ years imprisonment, 
and the Court is satisfied that a motor vehicle was used (by the offender or by anyone else) for the purpose of 
committing, or facilitating the commission of, the offence (s.164(1) Sentencing Act 2020 (formerly s.147, Power of 
Criminal Courts (Sentencing) Act 2000).

Includes taking any steps after it has been committed, for the purpose of disposing of any property to which the offence 
relates, or avoiding apprehension or detection (s. 164(2) SA 2020).

Section 164(3) extends the power to ‘the court by or before which’ D is convicted of common assault, or any other 
offence involving an assault (including encouraging or assisting, or inciting commission of an offence), provided that the 
offence must have been committed on or after 1 July 1992, and the court must be satisfied that the assault was 
committed by driving a motor vehicle.

Conspiracy? Only if vehicle used directly in formation of conspiracy itself - R v Gorry [2018] EWCA Crim 1867 (unless 
s.164(2) SA 2020 (formerly s.147(6)) is engaged -- R v Langley [2014] EWCA Crim 1284). 

R v Cox (Robert) [2018] EWCA Crim 1871 cf. R v Peters [2020] EWCA Crim 53.
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Procedural considerations

The court must not disqualify in absence if proceedings are started by summons or requisition unless the court has 
adjourned the case and given the offender notice of its intention to disqualify (s. 11 MCA 1980). 

A court may, instead of disqualifying an offender in absence, issue a warrant for the offender’s arrest (s.13 of the 1980 
Act). 

The whole of the sentence, including any order of disqualification, should normally be imposed on the same occasion (R v 
Talgarth JJ. Ex p. Bithell [1973] R.T.R. 546; R. v Fairhead [1975] Crim. L.R. 351), but the Crown Court was able to adjourn a 
question of disqualification for possible “totting- up” disqualification when neither the defendant’s licence nor details of 
previous endorsements were available. Where this occurs, the correct course is to sentence and adjourn questions of 
disqualification (R v Annesly [1976] RTR 150). 
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Options for redress
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Special Reasons
Applies to obligatory disqualification (s.34(1) RTOA 1988) and endorsement (s. 44(2) RTOA 1988).

“A ‘special reason’ within the exception is one which is special to the facts of the particular case, that is special to the
facts which constitute the offence. It is, in other words, a mitigating or extenuating circumstance, not amounting in
law to a defence to the charge, yet directly connected with the commission of the offence and one which the court
ought properly to take into consideration when imposing punishment. A circumstance peculiar to the offender as
distinguished from the offence is not a ‘special reason’ within the exception.” (Lord Goddard in Whittal v Kirby [1946]
2 All ER 552 approving R v Crossen [1939] 1 NI 106, the King’s Bench Division of Northern Ireland).

A “special reason” must:
(1) be a mitigating or extenuating circumstance;
(2) not amount in law to a defence to the charge;
(3) be directly connected with the commission of the offence; and
(4) be one which the court ought properly to take into consideration when imposing sentence (R v Wickens (1958) 42 
Cr. App. R. 236).

Smith v Henderson (1950) S.C.(J.) 48 vs. Nicholson v Brown [1974] RTR 177; Delaroy-Hall v Tadman [1969] 2 QB 208;
Marks v West Midlands Police [1981] RTR 471
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What will and will not amount to a special reason?

The following are capable of amounting to special reasons:
1. Shortness of distance  driven, in circumstances where D is unlikely to be brought into contact with 

other road users: Reay v Young [1949] 1 All ER 1102, James v Hall [1968] Crim. L.R. 507 as qualified by 
R v Mullarkey [1970] Crim LR 406 and Coombs v Kehoe [1972] R.T.R. 224

2. Offence was unintentionally committed or D was misled, without negligence, into committing it. 
3. Regurgitated alcohol caused the readings recorded by the Intoximeter to exceed the prescribed limit.
4. The fact that the defendant committed the offence whilst coping with a true emergency

The following have been held not to be capable of amounting to special reasons:
1. The fact that the defendant is of good character, has a good driving record, or that he, his family or 

employees, will suffer personal, financial or other hardship, however severe (Whittal v Kirby).
2. The fact that D has employment which benefits the public and needs a licence for that reason (Gordon 

v Smith [1971] Crim LR 173; Holroyd v Berry [1973] RTR 145).
3. The fact that, as a condition of bail prior to trial, the defendant was not permitted to drive (R v Kwame 

[1975] RTR 106). 
4. The fact, by itself, that the offence was trivial (see Nicholson v Brown, Delaroy-Hall v Tadman and 

Marks v West Midlands Police).
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Special Reasons
The burden of proof is on the defendant (Jones v English [1951] 2 All ER 853). 

The standard of proof is the balance of probabilities (Pugsley v Hunter [1973] RTR 284). 

Finding special reasons merely creates a discretion not to disqualify for the minimum period or not to endorse. (R v Newton 
(David) [1974] RTR 451). 

It is unlikely to assist in cases of seriously bad driving/ very high alcohol consumption (Taylor v Rajan [1974] RTR 304, 
Vaughan v Dunn [1984] RTR 376). 

Evidence not mere assertion by advocates (Jones v English [1951] 2 All ER 853, Brown v Dyerson [1968] 3 All ER 39, R v 
Lundt-Smith [1964] 2 QB 167 and MacLean v Cork [1968] Crim LR 507). The evidence must be admissible evidence, not 
hearsay: Flewitt v Horvath (1972) 136 JP Jo 164.

Early identification of this issue is key (DPP v O’Connor [1992] RTR 66) especially if arguing D was laced (Pugsley v Hunter 
[1973] RTR 284).

If the court finds special reasons established, the reason must be stated in open court and, if in a magistrates’ court, also
entered in the court register (s.47 RTOA 1988).
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Mitigating circumstances
To avoid a totting disqualification, D will have to prove the existence of mitigating circumstances, and that 
persuade the court to exercise them (s.35(1) RTOA 1988). 

Burden is on D to prove, the standard is the balance of probabilities and evidence will likely need to be called 
(Owen v Jones [1988] RTR 102).

Imposition of custody as well can be a reason to ‘mitigate the ordinary consequences of conviction’ (R. v 
Thomas [1984] Crim. L.R. 49). As can the need to rehabilitate the defendant (R v Preston [1986] RTR 136).

s.35(4) RTOA 1988 -- No account is to be taken of any of the following circumstances—
(a) any circumstances that are alleged to make the offence or any of the offences not a serious one,
(b) hardship, other than exceptional hardship, or
(c) any circumstances which, within the three years immediately preceding the conviction, have been taken 
into account under that subsection in ordering the offender to be disqualified for a shorter period or not 
ordering him to be disqualified (s. 35(4) RTOA 1988).

cf. s.35(2)

16



Miscellaneous redress
s.39(1) RTOA 1988 – power to suspend pending appeal. 

Reduction for attending a course (ss.34A, 34B and 34C RTOA 1988) - not less than three months and not more than one 
quarter of the total period originally imposed. the length of the period of reduction (within the prescribed limits) is a 
matter within the discretion of the court, as, indeed, is the decision whether or not to offer the offender the opportunity 
of participating in the scheme in the first place.

Should not disqualify if makes a guardianship or hospital order “without convicting him” (Mental Health Act 1983, s.37(3)) 

D may make an application to remove his disqualification, (s.42, RTOA 1988).
(a) < 4 years imposed, when 2 years from the date on which it was imposed have expired;
(b) Between 4 and 10 years imposed, when half the period of disqualification has expired;
(c) 10 years or more or for “life” imposed, when five years have expired from the date of disqualification.

On any such application the court may, as it thinks proper having regard to—
(a) the character of the person disqualified and his conduct subsequent to the order,
(b) the nature of the offence, and
(c) any other circumstances of the case,

Thus, a person disqualified for two years or less cannot apply at all for removal of his disqualification; his only course is to
appeal to the Crown Court in the hope of a reduction of the period.
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