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Housekeeping

• Slides stand as the speaker note (wordy slides, but no need to take
notes/watch)

• Questions in the chat box with an email address



What is a hospital order?

Archbold: “A hospital order is available to the court where an
offender is convicted of an offence punishable with
imprisonment, on the evidence of two registered medical
practitioners the court concludes that the offender is suffering
from a mental disorder, and the court concludes that the most
appropriate way of disposing of the offence (considering all
the circumstances) is for the offender to be detained in a
hospital for treatment or placed in the guardianship of a local
social services authority."
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imprisonment, on the evidence of two registered medical
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The purpose of a hospital order

The purposes of a hospital order are rehabilitation of the
patient and protection of the public; it is not concerned with
punishment (Fisher [2019] EWCA Crim 1066).



When are they available?

• On conviction

• When D is unfit to plead or found not guilty by reason of 
insanity
s.5 Criminal Procedure (Insanity) Act 1964. 

• (Interim orders) MHA 1983

For the purposes of this presentation, we will primarily look at 
the regime on conviction. 



What are the practical considerations when 
obtaining a hospital order for a client?

1. Start at the end

2. Know the sentencing considerations

3. Utilise your expert



Start at the end…

• What will the Judge have to decide in order to grant your
client a hospital order?



Sentencing considerations – One

When making the choice between a hospital order (with or without restrictions) and 
a custodial sentence, the court must consider all of the evidence and not feel 
bound by the medical evidence. The court must consider:
• extent to which the offender requires treatment, 
• the extent to which the offending is attributable to the mental condition, 
• the extent to which punishment is necessary, and 
• the need to protect the public, including the regime for deciding upon release 

and
• the nature of supervision after release (which may tip the balance in favour of a 

hospital order: see Teasdale [2012] EWCA Crim 2071);

Vowles [2015] EWCA Crim 45, confirmed/clarified in Edwards; 
Knapper; Payne; Langley [2018] EWCA Crim 595; [2018] 2 Cr. 

App. R.(S.) 17



When making the choice between a hospital order (with or without restrictions) and 
a custodial sentence, the court must consider all of the evidence and not feel 
bound by the medical evidence. The court must consider:
• extent to which the offender requires treatment, 
• the extent to which the offending is attributable to the mental condition*,
• the extent to which punishment is necessary**, and 
• the need to protect the public, including the regime for deciding upon release 

and
• the nature of supervision after release (which may tip the balance in favour of a 

hospital order: see Teasdale [2012] EWCA Crim 2071);

*which may not be determinative, which we will see. 
** Edwards: In deciding the penal element that was necessary the court should assess as best as it
could the offender’s culpability and the harm caused

Vowles [2015] EWCA Crim 45, confirmed/clarified in Edwards; 
Knapper; Payne; Langley [2018] EWCA Crim 595; [2018] 2 Cr. 

App. R.(S.) 17

Sentencing considerations – One (custody vs hospital)



When considering whether a hospital order (with or without
restriction) is an appropriate way of dealing with the case, the
court should first consider whether the case can be
adequately dealt with by a hospital and limitation direction (as
per s.45A(1) MHA 1983).

(The obligation to have regard to other methods of disposal will include the
possibility of transfer from prison for treatment under s.47 of the 1983 Act
(Removal to hospital of persons serving sentences of imprisonment)).

Vowles [2015] EWCA Crim 45

Sentencing considerations – Two



When considering whether a hospital order (with or without
restriction) is an appropriate way of dealing with the case, the
court should first consider whether the case can be
adequately dealt with by a hospital and limitation direction (as
per s.45A(1) MHA 1983).

Vowles [2015] EWCA Crim 45

Sentencing considerations – Two (type of order)



What do we need to consider?

• Hospital orders (s.37 Mental Health Act 1983)

• Hospital order with restrictions (s.41 MHA 1983)

• Hospital and limitation directions (s.45A MHA 1983)



Hospital orders (s.37 Mental Health Act 1983)

Hospital order with restrictions (s.41 MHA 1983)

Hospital and limitation directions (s.45A MHA 1983)
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What is a hospital order?

Archbold: “A hospital order is available to the court where an
offender is convicted of an offence punishable with
imprisonment, on the evidence of two registered medical
practitioners the court concludes that the offender is suffering
from a mental disorder, and the court concludes that the most
appropriate way of disposing of the offence (considering all
the circumstances) is for the offender to be detained in a
hospital for treatment or placed in the guardianship of a local
social services authority.”



• Order lapses after six months, but may be renewed for a further six
months and then at yearly intervals thereafter, where the
responsible medical officer considers further detention necessary
for the protection of the public or it is in interests of the patient’s
health and safety (s.20 and Sch 1 Mental Health Act 1983).

• No limit to the number of renewals.
• Patient may be discharged from hospital by way of various powers

exercised by the responsible medical officer, hospital managers, or
First Tier Tribunal (Mental Health).

• A responsible clinician can discharge the patient under a community
treatment order, which makes the patient liable to recall to hospital
(s.17A-17E)

s.37 Hospital Order – Duration



s.37 Hospital Order – Qualification

s.37(1) Where a person is convicted before the Crown Court
of an offence punishable with imprisonment other than an
offence the sentence for which is fixed by law, or is convicted
by a magistrates’ court of an offence punishable on summary
conviction with imprisonment, and the conditions mentioned in
subsection (2) below are satisfied, the court may by order
authorise his admission to and detention in such hospital as
may be specified in the order …



s.37(1) Where a person is convicted before the Crown Court
of an offence punishable with imprisonment other than an
offence the sentence for which is fixed by law, or is convicted
by a magistrates’ court of an offence punishable on summary
conviction with imprisonment, and the conditions mentioned in
subsection (2) below are satisfied, the court may by order
authorise his admission to and detention in such hospital as
may be specified in the order…

s.37 Hospital Order – Qualification



s.37(2) (2) The conditions referred to in subsection (1) above are that
—
(a) the court is satisfied, on the written or oral evidence of two
registered medical practitioners, that the offender is suffering from
mental disorder and that either—
(i) the mental disorder from which the offender is suffering is of a
nature or degree which makes it appropriate for him to be detained in a
hospital for medical treatment and appropriate medical treatment is
available for him; or
(ii) in the case of an offender who has attained the age of 16 years,
the mental disorder is of a nature or degree which warrants his
reception into guardianship under this Act; and

s.37 Hospital Order – Qualification
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s.37(2) The conditions referred to in subsection (1) above are that —
(a) the court is satisfied, on the written or oral evidence of two
registered medical practitioners, that the offender is suffering from
mental disorder and that either—

• For the purposes of the s.37(2), at least one of the two medical
practitioners must be approved, for the purpose of s.12, by the
Secretary of State, as having special experience in the diagnosis or
treatment of mental disorder (s.54(1)).

• In practice, one of these practitioners is likely to be the client’s
primary physician.

s.37 Hospital Order – Qualification



s.37(2)
(i) the mental disorder from which the offender is suffering is of a nature or
degree which makes it appropriate for him to be detained in a hospital for medical
treatment and appropriate medical treatment is available for him; or

• This is the thrust of the expert evidence.
• These points should form the basis of the expert report. Instructions needs to

reflect this.
• Nature and degree of the disorder, why a hospital order is appropriate
• Availability of treatment

• These points should be highlighted in the examination in chief at the hearing.

s.37 Hospital Order – Qualification



s.37 Hospital Order - Qualification 

s.37(2)(b) the court is of the opinion, having regard to all the
circumstances including the nature of the offence and the character
and antecedents of the offender, and to the other available methods of
dealing with him, that the most suitable method of disposing of the
case is by means of an order under this section.

• This is likely to be dealt with in submissions.
• However expert evidence may be useful, for example: setting out

the background to the offence, client’s mental state at the time and
methods of dealing with the client.



s.37 Hospital Order – Is there room for them? 

s.37(4): The Order can only be made on the written/oral evidence of
the approved clinician who would be in charge of the offender’s
treatment (or some other person representing the manager of the
hospital) that arrangements have been made for the offender’s
admission with 28 days of the order.



s.37 Hospital Order – Is there room for them? 

s.37(4): The Order can only be made on the written/oral evidence of
the approved clinician who would be in charge of the offender’s
treatment (or some other person representing the manager of the
hospital) that arrangements have been made for the offender’s
admission with 28 days of the order.

• Paraphrased: is there a bed for them?
• Again, this should form part of the written advice (and/or feature in

the EIC at the hearing).
• Care needs to be taken to ensure there is a bed and that they can

be transferred.



s.37 Hospital Order – Is there room for them? 

• Note: there is no legal obligation for health authorities to accept
offenders from the courts (Barker [2002] EWCA Crim 1508]. There
is a legal obligation to supply information about availability of beds
in their region (s.39)).

• In an emergency arising within 28 days, the SoS may give
directions for admission to a hospital different than that stated on
the order.

• It is not necessary that the offender should be admitted to a hospital
in a part of the country where he normally reside (Marsden (1968 52
Cr. App. R. 301, CA).

• A court may specify a hospital unit (rather than just a hospital) –
s.47 Crime (Sentences) Act 1997



s.37 Hospital Orders – are not automatic 

• Decision as to whether or not to make a hospital order or impose
imprisonment is at the discretion of the court (Khelifi [2006] EWCA
Crim 770).

• If the s.37(2)(a) MHA 1983 condition is made out, the judge should
give detailed consideration to the factors set out in s.37(2)(b).
(Vowles [2015] EWCA Crim 45).
• But this does not compel the court to make a hospital order.



s.37 Hospital Orders – are not automatic 

• As we know, the court must consider all options, including: a
hospital and limitation direction under s.45A, and transfer from
prison for treatment (and then back to prison) under s.47.

• In deciding the most suitable disposal, the judge should consider:
• The welfare of the offender
• The seriousness of the offence,
• The importance of a penal element to the sentence
• Considering the offender’s culpability and the harm caused by

the offence



s.37 Hospital Orders – are not automatic 

• As we know, the court must consider all options, including: a
hospital and limitation direction under s.45A, and transfer from
prison for treatment (and then back to prison) under s.47.

• Again, this is where your expert is key. Ask them to address these
issues in their evidence. Is a s.45A or s.47 order appropriate? If not,
why not?
• For example: is treatment available in prison (e.g. depot

injections)? How would prison affect the client’s rehabilitation?

• Prepare for the question: “why can’t I just make an order under
s.47?”



s.37 Hospital Orders – other considerations

• A hospital order may be appropriate, even though no causal link is
established between the offender’s mental disorder and the offence
in respect of which the order is made (Nafei [2004] EWCA Crim
3238, see also McBride [1972] Crim.L.R. 322, CA).

• Section 37(3) of the Mental Health Act 1983 deals with the power of
a magistrates’ court to make a hospital order: where the court is
satisfied that the person did the act or made the omission charged,
without proceeding to conviction. This power is to be very sparingly
used (Lincoln (Kesteven) Justices, ex parte O’Connor [1983] 1 All
ER 901).



s.37 Hospital Orders – other considerations

• There is no reference to a lower age limit (as there is for a
guardianship order), therefore the lower age limit must be ten years
old.

• Only a youth court may make a hospital order or guardianship order
on a child or young person (PCC(S)A 2000, s. 8(6)).



Hospital orders (s.37 Mental Health Act 1983)

Hospital order with restrictions (s.41 MHA 1983)

Hospital and limitation directions (s.45A MHA 1983)



s.37/s.41 Hospital orders with restrictions – Definition 

Archbold: Where an offence qualifies for a hospital order but it appears
to the court that the risk the offender poses to the public of serious
harm is such that it is necessary that the offender’s release and
detention should be subject to the further restrictions in s.41(3) the
court may order that those restrictions shall apply to the offender. This
is known as a hospital order with a restriction order. A restriction order
cannot choose which of the restrictions in s.41(3) apply to the offender,
if an order is made all of the restrictions shall apply.
(Paraphrases s.41 MHA 1983).



s.41 restrictions – Where are they appropriate?

s.41(1) MHA 1983:
“[Where] it appears to the court, having regard to the nature of the
offence, the antecedents of the offender and the risk of his committing
further offences if set at large, that it is necessary for the protection of
the public from serious harm so to do”

• Note: the test is whether the offender posed a risk of serious harm
to the public, not whether he posed a serious or significant risk of
such harm (Birch (1990) 90 Cr. App. R. 78, CA)

• The court is not bound to determine that issue by reference to the
nature of any past violence (R. (Jones) v Isleworth Crown Court
[2005] EWHC 662 (QB)): Golding [2006] EWCA Crim 1965; [2007]
1 Cr. App. R.(S.) 79.



s.41 restrictions – Where are they appropriate?

s.41(1) MHA 1983:
“[Where] it appears to the court, having regard to the nature of the
offence, the antecedents of the offender and the risk of his committing
further offences if set at large, that it is necessary for the protection of
the public from serious harm so to do”

• Restriction orders cannot be made unless there is evidence that it is
necessary to protect the public from serious harm
• But danger to a section of the public or a particular individual will

suffice (Courtney (1987) 9 Cr App R (S) 404).



s.41 restrictions – Where are they appropriate?
• As with s.37 orders, the decision as to whether or not to make a restriction

order is at the discretion of the court and not bound by the medical evidence for
or against (Birch (1989) 11 Cr App R (S) 202).
• A restriction order may be made even though the medical witnesses

recommend that no restriction order should be made (Royse (1981) 3 Cr
App R 58 CA).

• If the criteria at s.41 are made out, the court may make a restriction order, but
is not obliged to do so. Alternative sentences, including custodial, extended and
life sentences are still available.

• As with s.37 orders, no requirement of a causal connection between the mental
disorder and the offence.

• The restrictions are that the powers to transfer and discharge the patient are
excisable only with the consent of the SoS. s.41(3)



s.41 restrictions – Duration
• Unlike hospital orders, restriction orders do not lapse unless renewed. They

continue for as long as the restriction order is in place.

• If that is for a fixed period, then once that period ends a hospital order continues
in effect. And as if the hospital order was made on the day that the restriction
order lapses (s.41(5)).
• Generally , putting time limits on restriction orders is ‘unusual and can be

unwise’ (Nwohia [1996] 1 Cr App R (S) 170.

• Discharge of the patient only happens when the patient satisfies the First Tier
Tribunal that his/her mental health poses no unacceptable risk to the public.
Edwards; Knapper; Payne; Langley [2018] EWCA Crim 595; [2018] 2 Cr. App.
R.(S.)

• Discharge will be conditional, rather than absolute. Subject to recall upon
relapse Recall made by responsible clinician and will be to the hospital



s.41 restrictions – Other considerations

• A restriction order can only be made in conjunction with a hospital order.

• Cannot be made unless one of the s.37(2)(a) registered medical practitioners
gives oral evidence.
• The effect of this is that is it most likely that you will have to call one of your

experts to give live evidence at the hearing.

• Only the Crown Court may make a restrictions order (though the magistrates
court can commit an offender over 14 years of age to Crown Court for
determination, s.43).

• Decisions on restrictions order are highly fact specific. For an example see
Brooks [2019] EWCA Crim 2004 where the risk of serious harm is not made out
by the repetition of the index offences. See also A-G’s Ref (No. 54 of
2011)[2011] EWCA Crim 2276 for Hughes LJ detailed explanation of the



Hospital orders (s.37 Mental Health Act 1983)

Hospital order with restrictions (s.41 MHA 1983)

Hospital and limitation directions (s.45A MHA 1983)



Hospital and limitation directions - Definition

BCP: “[Hospital and limitation directions] apply where the court has
heard evidence that the offender is suffering from a mental disorder
and the making of a hospital order is appropriate, but the court wishes
to ensure that the offender upon completion of the period of treatment
will thence be transferred to prison for the remainder of the sentence
rather than being released from hospital.”

“Generally made in cases where a long determinate or indetermined
sentence is being imposed” - Sentencing Offenders with Mental
Disorders, Developmental Disorders, or Neurological Impairments,
Annex C.



Hospital and limitation directions - Definition

• ss.45A and 45B MHA 1983

• Known as ‘hybrid orders’

• Covers the situation Lord Bingham defined in Drew [2003] UKHL 25
‘the problematical situation [which] arises where neither a sentence
of imprisonment nor a hospital order, on its own, appears
appropriate in the case of a particular offender and where the
mutually exclusive operation of such disposals appears
unsatisfactory.’



Hospital and limitation directions - Test

• s.45A(2), the court must be satisfied, on the written or oral evidence of two
registered medical practitioners (at least one of whom must give oral evidence
(s.45A(4)) that:
• the offender is suffering from a mental disorder;
• the mental disorder from which the offender is suffering is of a nature or

degree which makes it appropriate for the offender to be detained in a
hospital for medical treatment; and

• appropriate medical treatment is available.

• As with hospital orders (s.37(4)), there needs to be a bed available for them.

• If these criteria are satisfied, the court may make a ‘hospital direction’, a
direction that instead of being detained in prison, the offender is detained in a
specified hospital



Hospital and limitation directions - Effect

• The effect is that if the offender ceases to require treatment prior to the end of
their custodial sentence, then they will be returned to prison.

• If a hospital direction is made, the court must also make a limitation direction,
which is that the offender will be subject to the restrictions set out in s.41 (a
restriction order) even if the criteria in s.41 are not made out (Poole [2014]
EWCA Crim 1641).
• Essentially, they cannot be discharged other than by the SOS. However, If

the offender is still in hospital at the end of their custodial sentence
(automatic release date), they continue to be detained in hospital, but as an
unrestricted patient.

• Whilst a person is subject to a hospital and limitation direction, the responsible
medical officer must supply the SoS with a report on the offender every 12
months.



Insights from the case law



Fisher [2019] EWCA Crim 1066 – considered the relationship between
the orders:
• ss.37 and 41 orders not concerned with punishment, release

governed by First Tier Tribunal/responsible clinician.
• s.45A orders, punishment element, release governed by Parole

Board.
• Where fixed period of detention is considered appropriate, but that

period is less than the treatment period required to allow discharge
from hospital, punishment as a discrete purpose of sentencing
under s.45A loses its force. This is because whichever route is
taken, the offender will spend the custodial period in the same
hospital and same circumstances.



• Westwood [2020] EWCA Crim 598 noted that the recall process is
much quicker for ss.37 and 41 orders, compared to s.45A orders.
Warrants for recall under ss.37/41 can be obtained “within minutes”.

• Nelson [2020] EWCA Crim 1616 suggests s.45A orders may be
appropriate where, among other things, there are real doubts that
offender with a mental disorder will comply with treatment
requirements in the hospital.

• Ahmed [2016] EWCA Crim 670 where a s.37 hospital order with
s.41 restrictions was substituted for a life sentence for person
convicted of manslaughter by reason of diminished responsibility.
Court held that s.45A order not appropriate as it was imperative
offender should be subject to appropriate expert supervision on
release, which was not possible under s.45A.



• In Jenkin [2012] EWCA Crim 2557 – held in that case that J
suffered delusional disorder, but even where his disorder may be
cured/alleviated, he still posed a risk to the public and therefore a
s.45A order was appropriate (imprisonment for public protection
case).

• Fort [2013] EWCA Crim 2332 – where offenders convicted of a
serious offence (Sch 19 offence under the Sentencing Code) and is
assessed as ‘dangerous’ – a sentence under Sentencing Code
would be wrong in principle if the court were satisfied that the
reason for the offence was the offender’s mental disorder and that
he would not pose a significant risk of serious harm to members of
the public occasioned by the commission by him of further specified
offences (the test of dangerousness) if his mental illness were to be

d b t ti ll ll i t d



See also



• Interim hospital orders – s.38 MHA 1983
• Remand to hospital for reports (post arraignment, pre-sentence)–

s.35 MHA 1983
• Remand to hospital for treatment (post arraignment, pre-sentence)

– s.36 MHA 1983
• Sentencing Guidelines: Sentencing Offenders with Mental

Disorders, Developmental Disorders, or Neurological Impairments
(good overview)

• CrimPR rr28.8 and 28.9 – directions for commissioning medical
reports
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