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A New Defence for Survivors of 
Domestic Abuse Who Offend (?)

Zoё Chapman



The Government’s definition of Domestic Abuse as at March 
2013:

"Any incident or pattern of incidents of controlling coercive or threatening 
behaviour, violence or abuse between those aged 16 or over who are or 
have been intimate partners or family members, regardless of gender or 
sexuality." This can encompass, but is not limited to, the following types of 
abuse:

1. psychological
2. Physical
3. sexual
4. financial
5. emotional

"Controlling behaviour is: a range of acts designed to make a person 
subordinate and/or dependant by isolating them from sources of support, 
exploiting their resources and capacities for personal gain, depriving them of 
the means needed for independence, resistance and escape and regulating 
their everyday behaviour.

"Coercive behaviour is: an act or a pattern of acts of assaults, threats, 
humiliation and intimidation or other abuse that is used to harm, punish, or 
frighten their victim."
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Sally Challen appeal 3

 Convicted 2010 of murder
 Successful appeal February 2019
 Short judgment available at 

https://www.judiciary.uk/wp-
content/uploads/2019/06/challen-approved.pdf

 Crown subsequently accepted her plea to 
manslaughter on basis of diminished responsibility 
and she was resentenced to 9 years 4 months 
(meaning immediate release)

https://www.judiciary.uk/wp-content/uploads/2019/06/challen-approved.pdf


The issue:

 Sally Challen unfortunately by no means alone
 Approx. 2.4m victims of DA each year. Often 

behind wide range of offending.
 Stakeholders identify a gap in legal protection 

afforded. They have been saying this for years.
 Domestic Violence Bill currently making its way 

through parliament
 PRT and others want this to include new statutory 

defences for DA survivors who are driven to 
offend
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Proposal:

 Their proposed new defence is Adapted from the defence 
under section 45 Modern Slavery Act 2015.

 Proposal is that the defence is supported by a CPS policy 
(i.e. re early case management, recognising and responding 
to circumstances indicating there is no public interest in 
prosecuting a case or where statutory defence is likely to 
apply) and by judicial directions.

 PRT also recommends an amendment to the law on self 
defence, modelled on the provisions for householders in 
section 76 of the Criminal Justice and Immigration Act 2008. 
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New ‘s.45’ defence:
“(1) A person is not guilty of an offence if—

(a) the person is aged 18 or over when the person does the act which constitutes the offence;

(b) the person does that act because the person is compelled to do it;.

(c) the compulsion is attributable to their being a victim of domestic abuse; and

(d) a reasonable person in the same situation as the person and having the person’s relevant 
characteristics might do that act.

(2) A person may be compelled to do something by another person or by the person’s circumstances.

(3) Compulsion is attributable to domestic abuse only if—

(a) it is, or is part of, conduct which constitutes domestic abuse as defined in sections 1 and 2 of this 
Act, including but not limited to conduct which constitutes the offence of controlling or coercive behaviour in 
an intimate or family relationship as defined in section 76 of the Serious Crime Act 2015; or

(b) it is a direct consequence of a person being, or having been, a victim of such abuse.

(4) A person is not guilty of an offence if—

(a) the person is under the age of 18 when the person does the act which constitutes the offence;

(b) the person does that act as a direct consequence of the person being, or having been, a victim of 
domestic abuse as defined at subsection (3)(a) above; and

(c) a reasonable person in the same situation as the person and having the person’s relevant 
characteristics might do that act.

(5) For the purposes of this section ‘relevant characteristics’ means age, sex, any physical or mental illness or 
disability and any experience of domestic abuse.

(6) In this section references to an act include an omission.”
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Proposed amendments to s.76(5A) Criminal 
Justice and Immigration At 2008:

“(5A) In a householder case or a domestic abuse case, the 
degree of force used by D is not to be regarded as having been 
reasonable in the circumstances as D believed them to be if it 
was grossly disproportionate in those circumstances.”

(Versus simply ‘disproportionate’ in non-householder cases.) 

Link back to definition of ‘domestic abuse’ in current Clause 1 of 
the Domestic Abuse Bill

7



Are new defences needed?
• Several defences presently available under the law e.g. 

duress, self-defence, (and as partial defences to murder) 
diminished responsibility, loss of control 

• Is it a case of these being sufficient so long as they are 
properly considered and applied?

• Is early intervention where improvements should be 
focussed?

• Clearly understanding of the nature of DA and of coercive 
control is improving – at least when it comes to Dim Resp –
as Sally Challen’s appeal was successful. Are the checks 
and balances well established in the CJ process enough –
the burden and standard of proof, the possibility of half-time 
submissions, etc

• Would this create anomalies?
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Duress 

 Full defence at common law to all offences except murder, 
attempted murder (and treason involving the death of the 
sovereign)

 For the defence to raise and the prosecution to disprove
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Following elements must be established:

R v Hasan [2005] UKHL 22 (and set out in the CC Compendium 
July 2020, 18-3):

• That D reasonably believed that threats of death or serious injury had 
been made against them or a member of their immediate family or 
someone for whom they might reasonably feel responsible. False 
imprisonment/threat of serious psychological injury insufficient. 

• That D reasonably believed the threats would be carried out (almost) 
immediately and the threat was effective in the sense that there was 
no reasonable avenue of escape from the threat.

• That the threat (or belief in the threat) or death or serious violence 
was the direct cause of D committing the offence (doesn’t have to be 
the sole cause).

• That a sober person of reasonable firmness of D’s age, sex and 
character would have been driven to act as D did.

An “imminent danger of physical injury” is required (R v Quayle [2005] 1 All ER 988)

A threat of serious psychological injury is not sufficient (R v Baker [1997] Crim LR 497)
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Characteristics:

See Bowen [1996] 2 Cr App R 157

 See Bowen [1996] 2 Cr App R 157:

• The ‘reasonable person’ will not share D’s vulnerability to pressure, timidity, or emotional 
instability. 

• The D may be in a category of persons who the jury may think less able to resist pressure 
than people not within that category. This includes those with a recognised mental illness or 
psychiatric condition, such as PTSD leading to “learned helplessness”

• Psychiatric evidence may be admissible to show D suffering from mental illness/impairment 
or recognised psychiatric condition, to assist the jury in deciding whether a reasonable 
person suffering from such a condition might have been impelled to act as the D did

• Where counsel wishes to submit that the accused has some characteristic which falls 
within point 2 above, this must be made plain to the judge i.e. the judge will have to rule on 
admissibility first

• In most cases it is probably only the age and sex of D that is capable of being relevant. If 
so, the judge should, as he did in this case, confine the characteristics in question to these 

& see R v GAV [2013] EWCA Crim 1472: considered ‘battered woman syndrome’ in context of 
duress. ‘Learned helplessness’ would be of particular relevance to a possible defence of 
duress.
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Issues for DA survivors:
The defence does not recognise psychological, sexual or financial abuse

Fails to recognise the complexities of domestic abuse

The threat of physical harm must be imminent. This fails to recognise the 
‘typically entrenched, unpredictable and random’ nature of domestic 
abuse 

The language used is outdated – “learned helplessness”, “battered 
woman syndrome” and has failed to evolve in line with understanding of 
how to prosecute offences of control and coercion

Requirement to establish relevant characteristics means advocates 
forced to pathologise defendants rather than present a complete picture 
of the circumstances to the jury

Requires medical evidence which might not be available

Funding/time issues particularly in the magistrates’ courts
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Self defence

 Two main elements:

1) Did D believe or may D have believed that it was necessary 
to use force to defend themselves from an attack or 
imminent attack on them or others or to protect property or 
prevent crime (subjective), and

2) Was the amount of force D used reasonable in the 
circumstances, including the dangers as D believed them to 
be? (objective)

 For defence to raise a prima facie case of self-defence and 
for the prosecution to then disprove to the criminal standard 
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Available guidance for 
prosecution:

 Police guidance (CoP) requires officers to ensure they 
identify primary aggressors and avoid arresting DA survivors 
engaged in reactive violence – yet clearly it does happen

 CPS Guidance on Domestic Abuse – minimal attention to 
situation where alleged offender is the victim?
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Issues for DA survivors. Are they 
ameliorated?:

 It is possible to bring in the background 
circumstances within the current law on self-
defence

 However, defence of self-defence effectively fails 
DA survivors – very hard to fit reactive violence 
into paradigm of self-defence

 Jury may conclude response disproportionate
 New defence widens scope of what is 

‘reasonable force’
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