
INFORMATION NOTE: EXEMPTIONS AND THE PURPOSE OF PROCESSING 

1. The GDPR provides a limited exemption for small and medium-sized organisations, if
you employ fewer than 250 people (that’s us as individuals and
Chambers):

a. are not occasional (e.g. are more than just a one-off occurrence or something
you do rarely); or

b. are likely to result in a risk to the rights and freedoms of individuals (e.g.,
something that might be intrusive or adversely affect individuals); or

c. involve special category data or criminal conviction and offence data (as
defined by Articles 9 and 10 of the GDPR).

2. Unfortunately, our individual practices clearly qualify.

3. The ICO suggests we need “only to document processing activities” that are covered

by a-c above. 1

Lawfulness of Processing

4. GDPR Article 6 deals with the lawfulness of processing. It is lawful only to the extent

that the following apply.

(a) the data subject has given consent to the processing of his or her personal

data for one or more specific purposes;

(b) processing is necessary for the performance of a contract to which the data

subject is party or in order to take steps at the request of the data subject prior to

entering into a contract;

(c) processing is necessary for compliance with a legal obligation to which the

controller is subject;

(d) processing is necessary in order to protect the vital interests of the data

subject or of another natural person;

(e) processing is necessary for the performance of a task carried out in the public

interest or in the exercise of official authority vested in the controller;

1 https://ico.org.uk/for-organisations/guide-to-the-general-data-protection-regulation-
gdpr/documentation/who-needs-to-document-their-processing-activities/ 

https://ico.org.uk/for-organisations/guide-to-the-general-data-protection-regulation-gdpr/documentation/who-needs-to-document-their-processing-activities/
https://ico.org.uk/for-organisations/guide-to-the-general-data-protection-regulation-gdpr/documentation/who-needs-to-document-their-processing-activities/


(f) processing is necessary for the purposes of the legitimate interests pursued by 

the controller or by a third party, except where such interests are overridden by 

the interests or fundamental rights and freedoms of the data subject which 

require protection of personal data, in particular where the data subject is a child. 

Point (f) of the first subparagraph shall not apply to processing carried out by 

public authorities in the performance of their tasks.  

 

5. Each members of Chambers is a data controller. 
 

6. The basis of lawful processing is important as it affects the rights available to 

individuals.  The following rights do not apply in respect of the lawful processing set 

out below: 
 

   
Purpose/Lawfulness                 

Right to 
Erasure 

Right to 
Portability 

Right to 
Object 

Consent   81  
Contract   8  
Legal obligation 8 8 8 
Vital interests  8 8 
Public task 8 8  
Legitimate interests  8  

     Note 1: but subject has right to withdraw consent 

7. People are entitled to be informed (Articles 13 and 14) about the lawful basis for 

processing the data.  Accordingly the basis must be included in the privacy notice. 

[There is always a right to object to the use of data for direct marketing.] 

 

8. Lawful processing means that it must be “necessary.”  It must be a targeted and 

proportionate way of achieving the purpose. 

 

9. It is possible to process data on more than one basis, or the basis can change over 

time, although consent must always be specific and informed. 

 

Legal obligation   

 

10. For barristers, the lawful basis for processing arises largely where it is necessary to 

comply with a legal obligation to which criminal practitioners barristers are subject.    

 

11. Article 6(3) requires the legal obligation to be laid down by UK or EU law.  There does 

not have to be a specific legal obligation for a specific processing purpose provided 



the application of the law is foreseeable to the lay client [GDPR Recital 41]. The overall 

purpose is sufficient.  

 
12. Compliance with a legal obligation to which the controller [you] are subject means 

that you need to process the personal data to comply with a common law or statutory 

(but not a contractual) obligation. Obvious examples cited by the ICO include   
 

• the disclosure of employees’ salaries to HMRC 
• a SAR report 
• complying with a court order 
• complying with regulatory requirements 

 
13. I would have thought it unarguable that we are under legal obligations in representing 

clients before the courts, particularly in criminal proceedings, and related pre-trial 

advisory or preparatory work, and subsequent advisory or appellate work. 

 

14. See generally our Information Management and Communications Policy Part 4. 
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