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WARNING: reporting restrictions may apply to the contents transcribed in this document, particularly if the case concerned a sexual offence or involved a child. Reporting restrictions prohibit the publication of the applicable information to the public or any section of the public, in writing, in a broadcast or by means of the internet, including social media. Anyone who receives a copy of this transcript is responsible in law for making sure that applicable restrictions are not breached. A person who breaches a reporting restriction is liable to a fine and/or imprisonment. For guidance on whether reporting restrictions apply, and to what information, ask at the court office or take legal advice.

The Sexual Offences (Amendment) Act 1992 applies to the offences with which we are concerned in this case, and no matter relating to any person shall during that person's lifetime be included in any publication if it is likely to lead members of the public to identify them as the victim of any of the offences.
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The Sexual Offences (Amendment) Act 1992 applies to the offences with which we are concerned in this case, and no matter relating to any person shall during that person's lifetime be included in any publication if it is likely to lead members of the public to identify them as the victim of any of the offences.
This appeal concerns the mens rea required to be proved by the prosecution in a case in which a defendant is alleged to be a secondary party to an offence of attempted rape.
Early in the morning of 17 August 2024, a man by the name of Dariush Hashemi (“Hashemi”) attempted to rape a woman we will refer to only as “LV”. LV was heavily inebriated and vulnerable. Urine tests conducted after the event suggested that she had approximately twice the amount of alcohol in her system than would allow her lawfully to drive a car. She had been in the appellant’s company earlier in the evening, and ended up in a hotel car park in Wembley. Hashemi arrived in the same car park later that evening, as did a taxi driver, Gassan Ahmed, who witnessed events. Hashmi began to assault LV by touching her over her clothes. He then unfastened her shorts and put his fingers inside them. He pulled up LV’s top and touched her breasts. She tried to protect herself by pulling her top down but was unable to resist Hashemi’s actions. While this was happening, the appellant went up to Hashemi and asked him if he could watch. He then watched the assault for a time from a distance of about 3 metres. At one point he gestured towards Hashemi in an act of encouragement to him to digitally penetrate LV’s vagina. After a while Hashemi asked for the appellant’s help to pull down LV’s underwear and turn her from her front onto her back. Having helped in this way, the appellant slapped LV on her exposed buttocks. By this time, LV had lost consciousness. Hashemi then pulled down his own trousers and took out his erect penis. He lay on top of LV with his penis touching her bottom. At that stage, Mr Ahmed, the taxi driver, got out of his car and shouted to the appellant and Hashemi to stop what they were doing. The appellant told Mr Ahmed that they were not doing anything wrong. Hashemi threatened the taxi driver. Mr Ahmed flagged down passing police officers who found LV unconscious on the ground with her bottom and genitals exposed. She was so inebriated that it was hard to wake her up. 
LV has never taken any part in this prosecution, refusing to make a witness statement. 
On his arrest later that night, Hashemi told the police that LV had suggested that he should “play with her” and he had done so. He sought to portray what had occurred as consensual. The appellant remained silent throughout the interview process. Neither man gave evidence at trial. 
Hashemi was convicted of attempted rape as the principal offender (count 1), sexual assault on LV by touching her body over her clothing (count 2), and sexual assault on LV by placing his hands inside her shorts (count 3). The appellant was convicted of attempted rape on the basis that he aided, abetted, and encouraged Hashemi (count 1), and sexual assault by slapping LV’s exposed buttocks (count 4). This appeal does not relate to the appellant’s conviction on count 4.
At the conclusion of the evidence, the Judge provided written directions to the jury. Those directions included a series of questions for each offence which the jury were told to address (a route to verdict). Insofar as the offence of rape was concerned, the Judge directed the jury that they had first to decide whether they were sure that Hashemi had attempted to penetrate LV’s vagina or anus with his penis. If they were unsure of that, they were to acquit both Hashemi and the appellant. After then setting out a series of questions relating solely to Hashemi, the second question to be addressed in the appellant’s case was whether they were sure that he intentionally encouraged or assisted Hashemi to do so. If sure of that, the jury were next to consider whether they were sure that LV did not consent to penetration. Finally, if sure of that, they were to decide whether they were also sure that the appellant did not reasonably believe that LV consented to it. The Judge’s written legal directions as to the law mirrored the questions posed in the route to verdict. 
This appeal concerns the last two questions posed by the Judge in the route to verdict. The first ground of appeal is that the Judge “erred in law by directing the jury to the effect that the mens rea of attempted rape was the same as the mens rea of rape”. The second, that “the Judge erred in law by directing the jury to the effect that, in respect of an accessory to rape, the mens rea was the same as the mens rea of rape”. 
Ground 1
The offence of rape is defined in s1(1) Sexual Offences Act 2003:
(1) “A person (A) commits an offence if – 
(a) He intentionally penetrates the Vagina, anus or mouth of another person (B) with his penis,
(b) B does not consent to the penetration, and
(c) A does not reasonably believe that B consents”.
Thus, in order to prove the completed offence of rape, the prosecution must prove an act of penetration in circumstances where there is no consent to the penetration on the part of the person being penetrated, and no reasonable belief on the part of the person penetrating that the other person consents to it.
The offence of attempted rape is created by s1(1) Criminal Attempts Act 1981:
“If, with intent to commit an offence to which this section applies, a person does an act which is more than preparatory to the Commission of the offence, he is guilty of attempting to commit the offence.”
There is no doubt that, to prove attempted rape, the prosecution must establish that the alleged offender did something which was more than merely preparatory to the commission of that offence. They must also prove that this act was done “with intent to commit” that offence. The issue raised in this appeal is as to the correct interpretation of that duty. 
The appellant submits that this imposes on the prosecution a duty to prove intent with respect to each element of the crime charged. Therefore, on a charge of attempted rape, the prosecution must establish both that the appellant intended to penetrate the victim and an intention that the victim would not be consenting to that penetration. 
The respondent submits that this is not required of them. They rely on R -v- Khan [1990] 2 All ER 783 as establishing that the duty to prove an “intent to commit” the crime only requires them to prove an intent to penetrate in circumstances where there is no consent to the penetration on the part of the person being penetrated, and no reasonable belief on the part of the person penetrating that the other person consents to it. They submit that s1(1) of the Criminal Attempts Act 1981 should not be read to impose on the prosecution a duty to prove an intent which they would not have been required to prove had they been prosecuting the appellant for the full offence of rape – that is, an intention that the victim did not consent.
Khan was decided before the Sexual Offences Act 2003 was enacted. The offence of rape was at that time defined in s1 Sexual Offences Act 1956 as amended by s1(1) Sexual Offences (Amendment) Act 1976 in the following way: 
“A man commits rape if –
he has unlawful sexual intercourse with a woman who at the time of the intercourse does not consent to it; and
at that time he knows that she does not consent to the intercourse or he is reckless as to whether she consents to it.”
 In Khan, six young men tried to have sexual intercourse with a young girl. Three of them succeeded in doing so and were indicted for rape while three attempted to do so. Those three were charged with attempted rape. The trial judge directed the jury in the following terms: “the question for you... is as to whether the defendant in question did more than merely prepare to commit the crime, but took a positive step that led directly to advance his objective.... As in the case of rape, the principles relevant to consent apply in exactly the same way in attempted rape”. He had earlier directed the jury that these were, first, that the complainant did not in fact consent, and second, whether the defendant in question knew or was reckless as to whether the complainant was consenting. The ground of appeal in that case, as in the case in hand, was whether on a trial for attempted rape, the effect of s1(1) Criminal Attempts Act 1981 was that the prosecution had to prove that the alleged offender intended that the victim should not be consenting to the rape or simply had to be prove that the offender was in the same state of mind as would have to be established on a trial for the full offence of rape. That is, whether under the law then in force, it was enough to show that the defendant was reckless as to her consent when he attempted to penetrate the victim. 
Russell LJ reached the following conclusion: 
“In our judgement an acceptable analysis of the offence of rape is as follows: (1) the intention of the offender is to have sexual intercourse with a woman; (2) the offence is committed if, but only if the circumstances are that (a) the woman does not consent, and (b) the defendant knows that she is not consenting or is reckless as to whether she consents.
Precisely the same analysis can be made of the offence of attempted rape: (1) the intention of the offender is to have sexual intercourse with a woman; (2) the offence is committed if, but only if, the circumstances are that (a) the woman does not consent, and (b) the defendant knows that she is not consenting or is reckless as to whether she consents.
The only difference between the two offences is that in rape sexual intercourse takes place whereas in attempted rape it does not, although there has to be some act which is more than preparatory to sexual intercourse. Considered in that way, the intent of the defendant is precisely the same in rape and in attempted rape and the mens rea is identical, namely an intention to have intercourse plus a knowledge of or recklessness as to the woman's absence of consent. No question of attempting to achieve a reckless state of mind arises; the attempt relates to the physical activity; the mental state of the defendant is the same. A man does not recklessly have sexual intercourse, nor does he recklessly attempt it. Recklessness in rape and attempted rape arises not in relation to the physical act of the accused but only in his state of mind when engaged in the activity of having or attempting to have sexual intercourse.”
Later, 
“In our judgement, however, the words “with intent to commit an offence” to be found in s1 of the 1981 Act mean, when applied to rape, “with intent to have sexual intercourse with a woman in circumstances where she does not consent and the defendant knows or could not care less about her absence of consent”. The only intent, giving that word it's natural and ordinary meaning, of the rapist is to have sexual intercourse”.
We have considered whether the change in the law of rape between the time at which Khan was decided and the time at which this case was heard brought about by the repeal of the Sexual Offences Act 1956 and the enactment of the Sexual Offences Act 2003 has any impact on the ratio of that case. We have concluded that it does not. Although differently defined, the offence of rape is defined now, as it was then, by an act of penetration when particular circumstances applied. The essential changes in the law of rape since Khan are (a) that a man can now be the victim of a rape whereas previously only a woman could be the victim of such crime, (b) the penetration can now be oral or anal as well as vaginal, and (c) the requirement to prove knowledge or recklessness as to consent has been replaced by one where the prosecution must prove that a defendant did not reasonably believe that the complainant was consenting. Although significant in other ways, these changes do not have an impact on the ratio of Khan. Rape is defined now as it was then in terms of an act of penetration in circumstances in which there is no consent and the penetrator has a relevant state of mind in relation to the lack of consent. Neither the extension to the ways in which relevant penetration can occur, nor the amended mens rea cast doubt on the reasoning in Khan.
Khan has been approved in Attorney-General’s Reference (No 3 of 1992) [1994] All ER 121, a case dealing with the intention to be proved in a case of attempted criminal damage reckless as to the endangerment of life. In the course of his judgment, Schiemann J said, 
“An attempt was made in argument to suggest that Khan was wrongly decided. No policy reasons were advanced for that view and we do not share it. The result is one which accords with common sense, and does no violence to the words of the statute … Thus, in Khan the prosecution had to show an intention to have sexual intercourse, and the remaining state of mind required for the offence of rape. In the present case, the prosecution had to show an intention to damage the … property, and the remaining state of mind required for the offence of aggravated arson.”
The appellant has placed reliance on the judgment of Davis LJ in R -v- Page and Rogers [2014] EWCA Crim 186. He submits that the reasoning in that case casts doubt on the correctness of the decision in Khan. That was a case concerning an offence of attempting to conceal, disguise or convert criminal property (s327 Proceeds of Crime Act 2002). In order to establish the full offence, the prosecution would have had to prove that the property being dealt in by the appellants was criminal property, that is, property representing the benefit of crime, and that the appellants suspected as much. That they could not do. The property the appellants were trying to convert was, unknown to them, property owned by the police and therefore not criminal property at all. Thus, the appellants could never have been guilty of the full offence, no matter how hard they tried to commit it. That is unlike the case under consideration in which, had he not been stopped, the principal could have penetrated the complainant and thereby raped her. The trial judge directed the jury that they should convict Page and Rogers if they were sure that the appellants tried to convert the goods while suspecting that the goods were criminal property. Davis LJ, in allowing the appeal, held that in those circumstances, “an intent to commit the offence involves … an intent to convert criminal property: and that connotes an intent that the property should be criminal property”. 
The appellant in this case submits that the same approach should be applied here. The equivalent requirement to a suspicion that the goods were stolen in the conversion offence is, for an offence of attempted rape, an intention that the victim should not be consenting. That is the way in which the jury should have been directed. 
However, in the course of his judgment, Davis LJ addressed the different legal framework between the offence of attempted rape and attempt to conceal, disguise or convert criminal property: “In Khan … the appellants were charged with attempted rape solely because they had not succeeded in penetrating the victim, which is what they had intended to do. Had they succeeded in that act, as they had intended, the full offence of rape would have been made out. But that is not so in the present case. The two appellants here could never have been guilty of the substantive offence of converting criminal property: just because the property in question did not constitute or represent benefit from criminal conduct”. Having given this explanation, he did not cast doubt on the correctness of the decision in Khan or suggest that, since the introduction of the 2003 Act’s altered definition of rape, it should no longer be followed in cases of attempted rape. 
Having reached the conclusion that the decision of an earlier constitution of this court in Khan was on point, this court would normally consider itself bound to follow it. The Court of Appeal Criminal Division ordinarily follow its own previous decisions in the interests of legal certainty and consistency. In accordance with the well‑established approach explained in R v Gould [1968] 2 QB 65, the court retains a discretion to depart from its earlier authorities where it is satisfied that they were wrongly decided, and in particular where adherence to them would risk injustice, including the upholding of an unsafe conviction. 
We are not persuaded that Khan was wrongly decided. It is an entirely logical application of s1(1) of the Criminal Attempts Act 1981. A man who tries to penetrate a woman who does not consent to it in circumstances in which he does not reasonably believe that she is consenting is attempting to rape that woman. It would be to impose a further hurdle not justified on the wording of the legislation to hold that it must be proved that the man also intended that the woman was not consenting. The direction contended for by the appellant would be to elevate what, for rape, is a duty to prove the contemporaneous states of mind of the victim and the defendant into a requirement that, in a case of attempted rape, the prosecution must prove the defendant’s intention that the victim should have that state of mind.  That is neither a necessary nor a desirable result. To hold to the contrary would lead to the perverse result that a man who has no reasonable belief in a woman’s consent to intercourse but simply does not care whether or not she is consenting rather than intends that she is not, commits no offence of attempted rape while trying to effect penetration of the non-consenting woman. He would, however, then become guilty of the full offence of rape once any degree of penetration is achieved. We are fortified in our view that Khan is correctly decided by the reasoning in Khan being approved and applied in Attorney-General’s Reference (No3 of 1992).  
We find nothing in R -v- Pace and Rogers to cause us to doubt the correctness of the decision in Khan. The legal framework in the case of offences involving the conversion of criminal property is very different from that applicable in cases of rape. There is no logical inconsistency between the approach adopted in the two cases.
We have considered whether we need to distinguish Khan in order to achieve a just result (R -v- Gould). Applying Khan to the facts of this case results in no injustice. The appellant, who had been watching the sexual assault take place from close quarters, encouraged the principal offender to touch in a sexual way an obviously drunk women who was in no state to consent to the touching. He then responded to an invitation to assist the principal in a physical way by removing the victim’s underwear and turning her onto her back while she was unconscious. He stood by and watched as the principal offender removed his own clothing and climbed on top of his helpless victim. This was a strong case, made stronger by the appellant’s failure to give evidence in a case where the jury had to decide his reasonable belief in consent. 
We do not find that there is merit in this ground. 
Ground 2
The appellant submits that, even if the direction contended for in ground 1 is not required in a case of attempted rape for the principal offender, the directions given by the trial Judge fall foul of the principles of secondary liability for a crime as set out in R -v- Jogee [2016] UKSC 8. 
In Jogee Lord Hughes restated the principles of secondary liability as follows: 
“[9] Subject to the question whether a different rule applies to cases of parasitic accessory liability, the mental element in assisting or encouraging is an intention to assist or encourage the commission of the crime and this requires knowledge of any existing facts necessary for it to be criminal (emphasis added).
[10] If the crime requires a particular intent, D2 must intend to assist or encourage D1 to act with such intent. D2’s intention to assist D1 to commit the offence, and to act with whatever mental element is required of D1, will often be co-extensive on the facts with an intention by D2 that the offence be committed. Where that is so, it will be seen that many of the cases discuss D2’s mental element simply in terms of intention to commit the offence. 
[90] If the crime requires a particular intent, D2 must intend to assist D1 to act with such intent.”
The appellant makes two points. The first is that, consistent with Jogee, the proper question for the jury to be asked was whether they were sure that the appellant intended that Hashemi should penetrate LV when he, Hashemi, did not reasonably believe that LV was consenting and not whether they were sure that the appellant did not reasonably believe that LV consented to it.
That submission is consistent with Jogee [90]. However, as was accepted in argument, it would also have involved the jury in embarking on a very difficult reasoning process, requiring of them to draw inferences as to what one man believed to be in another man’s mind at the moment of attempted penetration. 
On the facts of this case, the jury could properly be spared such anguish. Lord Hughes in Jogee [10] recognised that in many cases the state of mind of the secondary party and, were he to have given thought to it, the state of mind he would have concluded the principal to have had, would be coterminous. This is such a case. It is inconceivable on the facts of this case that if the appellant did not reasonably believe “LV” to have been consenting, he might nevertheless have concluded that “Hashemi” did harbour such a reasonable belief.  In those circumstances is it quite proper for the Judge to elide the concept of the appellant’s own belief and his belief as to the principal’s state of mind into one easy to follow question. It does no disservice to the appellant. The question posed required the jury to consider the circumstances in which the act of intercourse took place and the evidence as to whether LV was capable of giving consent or did give it and how obvious this would have been to a participant in the evening’s event. 
It follows that we are not persuaded that the direction was wrong for this reason. 
The second submission of the appellant is that one of the “facts necessary for [the penetration] to be criminal” is the lack of consent of the person being penetrated (see Jogee [9]). Without lack of consent, the penetration is simply intercourse and not rape. Therefore, the jury in this case ought to have been directed that they should only convict if sure that the appellant knew that the victim was not consenting. The direction given to the jury permitted a conviction where the jury were sure only that he had no reasonable belief that she was consenting and was therefore inadequate. 
The respondent submits that the lack of consent is not one of the facts necessary for the penetration to be criminal. Therefore, the direction of the trial judge was proper in not directing the jury to consider the appellant’s knowledge of lack of consent. They submit that the direction sought by the appellant would be to vary the mens rea for rape from the mens rea clearly set out in s1(1) Sexual Offences Act 2003 to a more exacting and difficult to prove standard. 
We reject the respondent’s submission on this point. A lack of consent on the part of the person being penetrated is the essential necessary condition to transform an act of penetration into rape.  Consider the case of a man who penetrates a woman not believing her to be consenting but, unbeknown to him, she is a willing party to events. His belief would not turn his actions into rape. That is because the necessary fact to turn it into rape, the lack of consent, is missing. Therefore, as Jogee requires the prosecution to prove that a secondary party knows of all necessary facts before he can be convicted, it must follow that one of the necessary facts which the secondary party must know is the lack of consent to the act of penetration by the principal offender.  
The respondent seeks to rely on R -v- Cogan and Leake [1976] QB 217. There, a husband L told his wife to have sexual intercourse with his friend C. She submitted to intercourse through fear but did not consent. L knew full well that she did not consent. C and L were both convicted of rape – L as an aider and abettor. C’s conviction was later overturned and L appealed on the basis that, as a secondary party, he could not be guilty of more than the principal. That argument was rejected on appeal. 
Properly analysed, that case does not assist the respondent. Applying Jogee, the necessary fact to be known by the secondary party husband before he could be convicted, was the lack of consent on the part of his wife. The secondary party knew that his wife did not consent; it was the principal who was apparently unaware of it. The appellant here would accept that L was guilty because he knew of his wife’s lack of consent. They submit that this jury should have been directed to consider whether this appellant was proved to have equivalent knowledge to L as to LV’s unwillingness to engage in intercourse with Hashemi. 
This result might be said to present a higher hurdle to a prosecutor wishing to prove rape against a secondary party than a principal. That is not necessarily objectionable. In any event there will be cases in which the gap between proving that a defendant knew that a woman was not consenting to penetration and his concluding that the principal offender had no reasonable belief that she was doing so is vanishingly small. The evidence that he must have known that the woman was not consenting is likely to be the same evidence that would be relied on to establish that he had no reasonable belief in her consenting or must have known that the principal did not have such a reasonable belief. 
That is so in this case. LV was so drunk that she was unconscious when penetration was attempted. This must have been clear to the appellant as he had watched events unfold from close by and had removed LV’s underwear and turned her over while she was in a state of unconsciousness. She was undoubtedly in no state to consent to sexual activity and it can readily be inferred that he must have known that. He did not give evidence to rebut this overwhelming inference. The jury must have concluded when answering the question as to the appellant’s reasonable belief in consent against him that she did not in fact consent. It was the only evidential basis for their conclusion as to his state of mind. We cannot conceive that, had the proper question been asked of them (i.e. as to whether they were sure that he must have known that she was not consenting to the penetration), they would not have answered it in the same way.
Therefore, while we find that the judge misdirected the jury as to the mental element required of a secondary party to attempted rape in that she did not tell them that they had to be sure that the appellant knew that LV was not consenting, this does not come close to rendering the conviction unsafe on the facts of this case. 
The appeal is dismissed. 
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